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HE Constitution of 
the United States 
declares : “No 
state shall, with- 
out the consent of 
the’ Congress, lay 

any imposts or duties 

on imports or exports, 
except what may be abso- 
lutely necessary for executing its inspec- 
tion laws,” etc. It provides that “the 
citizens of each state shall be en- 
titled to all privileges and immunities of 
citizens in the several states.” It fur- 
ther provides that Congress shall have 
power “to regulate commerce with for- 
eign nations and among the several states 
and with the Indian tribes.” 

A student of our organic law and 
stranger to the course of its judicial in- 

terpretation would say these provisions 

’ were clearly designed to establish free 
trade,—unrestricted commerce among the 
states. He would feel pretty sure that a 
citizen of any state may enjoy all the 
rights and privileges in each state, that 
the state gave its own citizens, and that 
he would be under no burdens or restric- 
tions that the state does not impose on 
its own citizens. 






When he discovered the vast volume 
of business of this country conducted 
under corporate management, he would 
be perplexed over the apparently para- 
doxical but accepted proposition that 
“foreign corporations have no inherent 
power to do business in the state and 
are mere ‘guests,’ and may be ejected by 
any procedure which the state may care 
to adopt.” 

He would be surprised at the special 
burdens under laws discriminating 
against foreign, in favor of domestic, 
corporations, and at the spirit of retalia- 
tion in such laws of the several states. 
The large sums exacted under the pre- 
tense of fees from corporations for the 
privilege of doing business in the states 
seem to be in spite of the constitutional 
declaration against a state laying im- 
posts, and to deny the citizens of each 
state the privileges of citizens in the sev- 
eral states, and in conflict with the 
exclusive power of Congress to reg- 
ulate interstate commerce. The new 
student must spend much time in 


his research, discovering how the wis- 
est judges that ever adorned the bench 
have demonstrated that these exactions 
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under state laws are not in spite of, but 
in conformity with, these constitutional 
guaranties. 


State Control over Insurance. 


Fire, life, casualty, fraternal, and 
practically all insurance is conducted by 
corporations,—most of it by corporations 
doing business in many states. Being 
“mere guests,” each state has complete, 
independent power to regulate, supervise, 
license, and tax. Over no other business 
is the power of the state so complete and 
unqualified. The several states have 
been quite free in the exercise of their 
powers. 

Each state has-its separate code of 
regulations, system of taxation, fees, de- 
posits, etc., and supervising, inquisitorial 
department. An insurance corporation 
must first comply with the detailed regu- 
lations, and submit to the tax, fee, and 
deposit exactions of its own state. When 
a company satisfies the comprehensive 
requirements of its own state and is 
under its supervision, it might be con- 
sidered fit to operate everywhere. But 
an insurance company must fulfil the va- 
ried requirements of each state it enters. 
And it can continue business only as it 
may continue satisfactory under the laws 
and department regulations of each state. 
These are not uniform, but conflicting ; 
sometimes so conflicting that a company, 
in complying with the requirements of 
some states, is thereby in danger of vio- 
lating those of others. 

Each state insurance department re- 
quires separate, annual, financial state- 
ments, and publishes an annual report of 
these statements with voluminous statis- 
tics. Continuous compliance with the 
many differing requirements of the many, 
separate, independent state laws and de- 
partment requirements, entails time and 
labor of the companies and consequent 
expense, which cannot be estimated, but 
necessarily is vast. 


The Cost to Policy Holders. 


Those who carry insurance contribute 
the funds for expenses as well as for 
losses. Policy holders, therefore, of 
course pay the expenses. The internal 
expenses of the companies, in compiling 
the different reports and complying with 
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the many different regulations of the 
different states, are not so apparent, be- 
cause they go in with all other manage- 
ment expenses. But the enormous sums 
annually paid in taxes and fees to states, 
counties, and municipalities glaringly 
demonstrate the extravagant price paid 
by policy holders for the privilege of 
having their insurance funds managed 
under the protecting supervision over the 
management which the several states un- 
dertake. 

Available statistics show that in 1912 
the state departments collected from in- 
surance companies $17,740,741. This 
does not include municipal, occupation, 
fire department taxes and the like which 
are not accounted for through the in- 
surance departments and state treasur- 
ers. It is estimated by some who have 
studied the subject, that these additional 
taxes would make the aggregate of fees 
and taxes paid by insurance companies in 
1912, for the privilege of doing business, 

25,000,000, not including, of course, the 
general taxes paid by each company on 
its property. 

The aggregate expenses of the state 
insurance departments in 1912 amounted 
to $1,666,788. The remainder of the 
sums collected by the states is used for 
other or general expenses of the states. 
Detailed analysis of the various expendi- 
tures of the state departments, and of 
the sources and disposition of the fees 
and taxes collected, could not be at- 
tempted here. But consideration of a 
few features will elucidate the system. 


Unnecessary Multiplication of Same Service. 


Each state requires every company an- 
nually to file, in form as prescribed by 
the state, a financial statement, showing 
its transactions during the year and its 
condition at the close of the year, with 
many detailed exhibits and detailed in- 
formation designed to show the com- 
pany’s condition, and also for statistical 
purposes. Every company must explain 
to and satisfy each department, accord- 
ing to its own laws, rules, and particular 
views, respecting the annual statement. 
Each department has the power to exam- 
ine every company as to its financial con- 
dition, and to determine whether it is 
doing business according to the laws and 
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rules of the state. Each state must main- 
tain a force of accountants, bookkeepers, 
statisticians, and actuaries and clerks. 
Each state prepares and issues to the 
public its annual report, in book form, 
showing in more or less detail the condi- 
tion of every insurance company doing 
business in the 
state, and statistic- 
al and other infor- 
mation relating to 
insurance. 

Now, these an- 
nual state insur- 
ance reports are 
not all precisely 
alike, because all 
insurance compan- 
ies do not operate 
in all states. The 
information, how- 
ever, is largely 
repeated in all 
these reports, vary- 
ing somewhat, ac- 
cording to the 
respective require- 
ments. If the New 
York department, 
for instance, 
would add to its 
annual report the 
statements of in- 
surance companies 
not licensed in 
New York, that re- 
port would contain 
substantially all the information that can 
be derived from all the reports of all the 
states. And so those who carry insur- 
ance are contributing their funds to 
maintain the many state departments, 
each of which, in the many features of 
supervision, undertakes to do independ- 
ently all the things, in safeguarding pol- 
icy holders, that all the other depart- 
ments are supposed to do. 

In this day of large enterprises and 
efforts at simplified systems of doing 
things, would anyone suggest such com- 
plicated, confusing, conflicting, extrava- 
gant systems of supervision over any 
business? If the patrons of a mutual in- 
surance organization met to devise means 
of supervision over the management of 
their business, would they establish a 
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regulating bureau in every state, with 
each bureau having supervision over all 
the affairs of the company in all states, 
under such independent rules as the bu- 
reaus of the respective states might see 
fit to provide? If they met and consid- 
ered it, they would not do so; yet that is 
what they tolerate 
under state super- 
vision as it now ex- 
ists. 

I will not here 
attempt any criti- 
cism of the prin- 
ciple of taxation of 
insurance pre- 
miums. I will as- 
sume that those 
who carry insur- 
ance should bear a 
tax not borne by 
those who do not 
carry insurance. 
But a brief consid- 
eration will show 
that the scheme of 
premium taxation 
is unfair as be- 
tween the individu- 
als who insure, and 
unfair as between 
the several states. 

The generally 
*= accepted notion is 
“Se that taxation is an 

act of sovereignty 

to be performed 
“with justice and equality to all,” and it 
is a cardinal principle with most people 
that “all property should contribute its 
equal share of the burden imposed.” 
There are those who would make in- 
comes the basis of taxation, and there are 
the single taxers and advocates of other 
principles of taxation. Premium tax- 
ation is not supported by any, but vio- 
lates all these principles. Its course is 
exactly opposite that which natural sym- 
pathy would direct. It taxes the poor in 
favor of the rich, the old in favor of the 
young. 

The insurance company fixes the pre- 
mium commensurate with the risk. The 
law arbitrarily, blindly makes the pre- 
mium the basis of taxation. The poorer 
the risk, the higher the premium; there- 
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fore greater is the tax. A wagon maker 
with a $1,000 shop, rated for fire insur- 
ance at 2$ per cent, pays the same tax 
as his wealthier and more prosperous 
competitor, with an up-to-date, sprinkled 
$25,000 factory, rated at Yio of 1 per cent. 
A merchant can secure about eight times 
as much accident insurance as can a 
miner for the same premium. The 
miner, therefore, pays eight times as 
much tax on his insurance as the mer- 
chant. The annual premium rate for or- 
dinary life insurance at entry age, 
twenty-one, is about half that at age 
forty-five. The rates increase with in- 
creasing ages of entry. So, the older 
persons pay about two or more times as 
much tax as the younger, on the same in- 
surance. 

The unfairness as between the states is 
just as striking. Different rates of pre- 
mium tax prevail in the several states. 
Some are much higher than others. Pre- 
miums are loaded for expenses which 
include taxes, but premium rates cannot 
be adjusted with such nicety as auto- 
matically to provide that each policy hold- 
er shall pay all his own, and no other’s, 
tax. The rates of premium do not gen- 
erally vary among the different states, 
according to the respective state tax rates 
on premiums. Therefore, policy holders 
in the high tax states do not pay all the 
taxes assessed on their premiums; but 
policy holders in low tax states pay all 
their own taxes and also taxes on poli- 
cies in the high tax states. The taxes 
are paid from the common fund held by 
the company. If, for instance, a life in- 
surance company should collect $1,000,- 
000 in a state whose tax rate is 3 per 
cent, and $1,000,000 in a state whose rate 
is 1 per cent, the whole tax would be 
$40,000. The policy holders of the low 
rate state would pay $20,000, of which 
$10,000 would be paid not for their bene- 
fit, but into the general revenues of the 
high tax state. 


State Supervision Unsatisfactory. 


Insurance under state supervision and 
taxation is far from a failure. It is also 
far from satisfactory to the managers of 
the business, the lawmakers, the super- 
visors, the policy holders, or the people 
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generally. Companies fret under what 
they consider unreasonable exactions. 
Companies frequently avoid or withdraw 
from states whose exactions seem to 
them intolerable. Some very reputable, 
as well as some disreputable, insurance 
organizations prefer a mail order or 
“overhead” business to compliance with 
the requirements of any states. Law- 
makers and insurance departments con- 
stantly tend to more drastic require- 
ments, with the view to a protection of 
policy holders more satisfactory to the 
people ; and the people grow rather more, 
than less, dissatisfied. 

This dissatisfaction has led to inter- 
ference in the internal management of 
insurance, such as prescribing premium 
rates, policy forms, etc. Disappointment 
in the practical benefits expected from 
such measures, and general dissatisfac- 
tion over insurance management under 
all tried systems of supervision, have in- 
duced some states to experiment with 
state insurance. Some states, with un- 
hesitating confidence in their own man- 
agement over company management, 
have established a compulsory monopoly 
in the insurance they propose, compel- 
ling the people, who are made eligible, to 
take the insurance from the state, and 
prohibiting them taking it from insur- 
ance companies. All plans of state in- 
surance have their enthusiastic advocates 
and also detractors who believe they will 
be ephemeral. It can be said, however, 
that any plan of state insurance must be 
operated a number of years before its 
superiority and efficiency are satisfactor- 
ily tested. 

If the state undertook the production 
of a tangible commodity, like bread, for 
instance, the state could determine the 
cost of production, fix the proper selling 
price, and make one price for all pur- 
chasers that might be satisfactory to all. 
Insurance rating is a matter of estimat- 
ing. It depends on human judgment, in 
which the wisest may differ. Insurance 
rates must be discriminating. It follows 
that any schedule of rates is apt to in- 
spire suspicion of favoritism and unjust 
discrimination. It may not be surpris- 
ing if the ultimate conclusion shall be 
that insurance is the last business in 
which the state should engage. 








The System, Not Individuals, Criticized. 


This is intended as a criticism. There- 
fore, commendation of worthy features 
of insurance management and super- 
vision are omitted. I do not imply any 
criticism of the individuals who are con- 
ducting the state insurance departments. 
A more faithful and efficient body of offi- 
cials cannot be found. It is the system 
of separate, independent state control 
that provokes criticism. The efforts of 
the insurance commissioners, in their fre- 
quent conventions, to bring harmony out 
of conflicting laws, reflect great credit on 
the commissioners, but these conventions 
are nevertheless undeniable confessions 
of the evils of the system. 


Government Control. 


The one inevitable conclusion to be 
reached by disinterested students of this 
subject must be that the regulation, su- 
pervision, and taxation of insurance 
should be taken from the states and 
placed in charge of the Federal govern- 
ment. If all those who carry insurance 
were now intelligently investigating and 
carefully considering the best means of 
regulating and supervising their insur- 
ance, undoubtedly they would demand a 
code of laws uniform throughout the 
United States, and one competent insur- 
ance department equipped with facilities 
for more satisfactory supervision than 
all the state departments now possess. 

While the savings of insurance funds 
by one such department would be large, 
that economy would be a small consider- 
ation compared with the increased effi- 
ciency. A license by such a Federal de- 
partment certainly would be as reliable 
assurance that a company is fit for serv- 
ice in all states, as the license of any 
state department is that a company is 
fit for service in any state. The wisdom 
of the nation would be written in the 
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laws. The prestige of the government 
would strengthen the laws and the de- 
partment. At least there would be one 
law and one rule for the entire country. 
If, in the wisdom of Congress, those 
who carry insurance should be taxed, the 


taxes would at least be uniform, and not 


favor those of one state at the expense 
of those of another. If, in the wisdom 
of Congress, government insurance 
should be attempted, it would be not as 
a compulsory monopoly, but, like the 
government in trying the parcels post in 
competition with private carriers, it 
would try out government insurance in 
competition with insurance by compa- 
nies,—certainly the best mode of testing 
such an experiment. 

The substitution of Federal for state 
regulation of insurance has many advo- 
cates. The chief, if not the only, objec- 
tion urged against Federal control, is that 
Congress does not possess the power. 
Forty-five years ago the Supreme Court 
of the United States held that insurance 
is not commerce. But there is much rea- 
son for believing that now, when insur- 
ance has become so completely involved 
in all commercial and industrial affairs, 
the court would hold that insurance 
is commerce, or an instrumentality of 
commerce, and that following the logic 
of more recent cases interpreting the 
commerce clause of the Constitution, the 
court would hold insurance is within that 
clause. 


However, when the people come to 
realize the advantage of government over 
state control, they will demand and get 
it, either under the existing or another 
Constitution. 


The Wisconsin 


Life Insurance 





Plan for State 


BY HON. HERMAN L. EKERN 


Commissioner of Insurance, State of Wisconsin 


HE Wisconsin act 
of 1911 creating 
the life fund is 
the first attempt 
at state life in- 
surance in Amer- 
The step was 

SS es taken deliberately, fol- 

— owing out an investigation 
by a legislative committee appointed in 
1905. The report of this committee— 
consisting of two Republicans, one repre- 
senting the conservative and the other 
the progressive element, and one Social 
Democrat—was very favorable to state 
insurance, but, owing to other life in- 
surance legislation proposed, no attempt 
was made to enact any law at that time. 
The investigation of state insurance in 
connection with the subject of work- 
men’s compensation renewed interest in 
the subject in 1911, and Speaker Charles 
A. Ingram introduced a bill which passed 
practically without opposition. 

Under this plan, Wisconsin offers to 
those within its borders life insurance at 
the actual cost for the death claims. 
There are, of course, no profits to stock- 
holders, and there is no expense of 
solicitation. The expense for clerical 
help and administration is so small as 
to be almost negligible. 

Still, there is no striving after so- 
called cheap insurance. Soundness is 
the first consideration. The plan adopt- 
ed by the legislature provides for death 
claims, and assumes interest earnings 
on the most conservative basis in use 
by any of the older or larger companies. 
The rates and reserves are calculated 
upon the American Experience Table of 
Mortality with interest at 3 per cent per 
annum. The rates also include an addi- 





tion for expenses of $2 per $1,000 per 
year, plus one-sixth of the present value 
of the costs of insurance divided equally 
through the premium paying period. 
The premiums so provided are thus 
somewhat lower than the general run of 
participating premiums in companies on 
the same basis, and are quite considerably 
lower on the higher priced policies and 
for the higher ages. 

The following table will give some 
idea of the comparative premiums: 


Ordinary Life. 


z E 
“ 2 
5: > = 3 
e —=+ _= vw — 
, fs 32 52 ee €: 
ree 3 5 bee = 
< 33 3a 2a 2a 2s 
21 $18.16 $1840 $1890 $19.62 $18.76 
30. «21.96 2285 23.50 438 23.31 
40 2892 3094 31.70 33.01 31.56 
50 4157 4545 4660 4848 46.36 
Twenty-Payment Life 
21 27.28 28.25 2850 2984 28.73 
30 8631.07 3287 3320 34.76 33.44 
40 37.24 4038 4100 42.79 41.10 
50 47.76 52.87 53.80 56.17 53.86 
Ten-Year Endowment 
21 91.27 101.53 100.20 101.78 101.78 
30 =91.68 10237 10120 104.14 103.71 
40 92.73 104.18 103.30 108.07 105.62 
50 9608 10887 10860 115.28 110.48 
Endowment at Age Sixty-Five 
i: ll ree 24.60 
D0 46420 BD BA ..... 28.80 
40 3794 4202 4260 4435 42.76 
50 65.79 7443 7490 79,00 75.66 


(Taken from the Eastern Underwriter of 
October 24, 1912, except for endowment at 
age 65.) 
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The state assumes no responsibility 
for the payment of policies. These are 
to be paid from the fund. For that rea- 
son the provisions in the fund are made 
ample to meet all possible contingencies. 
The condition in this respect is the same 
as it is in the large and old companies. 
The state acts 
merely as the 
manager of the 
fund and in effect 
says to its citizens: 
“The state is in- 
terested in having 
you make provision 
for your depen- 
dents through life 
insurance, and of- 
fers you this insur- 
ance at approxi- 
mately the actual 
cost of paying the 
death claims. 

The premiums 
having been made 
ample in the pro- 
visions made for 
death claims, the 
policy holder will 
be given the bene- 
fit in a return from 
the savings on ac- 
count of a lower 
death rate in an 
annual return of 
so-called dividends. 
This return will 
also include something for the gain from 
interest earned over 3 per cent, and from 
the savings in expenses. These returns 
or dividends will be made annually, be- 
ginning at the end of the first policy 
year, and may be applied to the premium, 
withdrawn in cash, or left to accumulate 
with interest at the net rate earned by 
the fund, to be withdrawn on demand. 

There is to be absolutely no forfeiture 
under the plan. After the insured has 
contributed his cost of insurance charged 
each year, every dollar paid by him is 
returned if he desires it. To safeguard 
against hasty and inadvertent surrenders, 
the insured must give six months’ notice 
before he can surrender his policy for 
cash. The policy is subject to loans, and 
one very desirable feature is that if the 
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insured fails to pay his premiums, it is 
charged as a loan against the policy, and 
is so carried as long as the total indebted- 
ness, including interest, does not exceed 
the reserve. These loans may be repaid 
at any time, in whole or in part. The 
insured may also, if he chooses, pay or 
deposit in advance 
as much as he 
pleases toward the 
payment of future 
premiums, and on 
such deposit he is 
allowed interest. 

Space will only 
permit the sugges- 
tion that any sound 
life insurance must 
provide for contri- 
butions by each 
policy holder in 
each year, either 
from current pay- 
ments or from ac- 
cumulations from 
past payments and 
interest earnings 
sufficient to meet 
his share of the 
death claims. Such 
share of the death 
claims must be cal- 
culated by the 
policy holder’s 
chances of dying at 
his age during the 
year, applied to the 
amount the fund would lose by his death 
after using his accumulation toward pay- 
ment of his death claim. 

The policy specifies definitely just 
what is done with the money paid by the 
policy holder. It gives in dollars and 
cents for each year during the possible 
history of the policy the charge for the 
cost of insurance; that is, the amount 
which the policy holder contributes for 
his share of the death claims which are 
expected to occur during the year. It 
gives in the same manner the credit ac- 
cumulations or reserve from the over- 
payments of the’ policy holder and in- 
terest. The policy thus becomes an 
agreement to maintain this reserve as a 
trust fund, which will be prior to any 
other claim against the fund. 
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Insurance being a contract, it must 
follow that the interests of policy holders 
can best be safeguarded by having the 
contract exactly define their rights. 
This applies particularly both to the use 
to be made of the policy holder’s pay- 
ments currently, and to his rights in the 
accumulation from his over-payments. 

This provision in the policy reads: 

“A reserve shall be accumulated and 
held on this contract as herein provided. 
From each annual premium shall be de- 
ducted the charge for expense, and the 
remaining net premium shall be credited 
to the insured and added to the reserve 
of the preceding year, if any. Each year 
the insured shall be credited with interest 
on the total at 3 per cent per annum, and 
shall be charged with the cost of insur- 
ance, leaving the reserve. Such cost of 
insurance shall provide for death claims 
for each year at the death rate indicated 
by the American Experience Table of 
Mortality, charged upon the difference 
between the amount of insurance and the 
reserve, on the plan of paying the amount 
of insurance at death from the reserve 
and the remainder from the costs of in- 
surance for the year. Such net premium, 
costs of insurance, interest credits, and 
reserves for $1,000 amount of insurance, 
are shown in the accompanying table: 

The figures appearing in a policy is- 
sued at age 35 for an endowment at age 
65 are as follows: 


Endowment at Age 65 
Gross Premium 
Age 35 Charge for Expense 
Net Premium ............... 27.83 


End of 
Year 


Cost of 
Insurance Reserve 
77 


Interest 
84 


8.67 


bt Go UI DV OD SINT NI NI GO 00 00 00 00 00 00 
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29.13 1,000.00 


In order to secure a fair distribution 
of risks, the amount of insurance is 
limited to $1,000 until the number of 
policies exceeds 1,000, when the limit is 
increased to $2,000 until the number of 
policies exceeds 3,000, and thereafter the 
limit of insurance on any one life is 
$3,000. 

Perhaps the most important feature 
in the plan is that providing for the 
granting of annuities in sums of $100, 
$200, or $300. Annuities are in exten- 
sive use jn Europe. This country is yet 
too new to have created any considerable 
demand for this form of provision for 
old age. 

With the rapid change from an agri- 
cultural to an industrial population now 
going on, the demand for annuities must 
increase. An industrial population en- 
counters serious difficulty in selecting 
safe investments, and finds little encour- 
agement to saving for old age. This is 
a governmental problem which may now 
be dealt with to advantage, and the ex- 
perience of Europe would indicate that 
it cannot be met too early. The life fund 
will furnish the machinery for admin- 
istering such annuities as must be re- 
quired under any plan which may ulti- 
mately be adopted. 
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The Standard 


Fire Insurance 


Policy 


BY HON. WILLIAM B. ELLISON 


HE writer of this 
article was, on 
January 4, 1913, 
appointed by Gov- 
ernor Sulzer a 
special commis- 

sioner to collate facts, 

. receive suggestions, and 
make recommendations rel- 
ative to a revision of the standard fire 
insurance policy now in use in the state 
of New York. 

After hearing representatives of all of 
the interests involved, the writer sub- 
mitted the following as the result of his 
investigations : 

The present form is filled with perils 
to the innocent insuring public; and it is 
now, in my opinion, beyond dispute that 
there should be a simplification, at least, 
of the conditions upon which protection 
against fire in the way of insurance is 
obtainable. 

The standard form of this state con- 
tains a mass of technical conditions and 
provisions that the public finds very diffi- 
cult indeed to understand. Indeed, they* 
are so fraught with technicality and am- 
biguity that the courts themselves, the 
highest courts of record in the country, 
constantly differ in matters of construc- 
tion. This should not be difficult to rem- 
edy and the public welfare demands that 
it be remedied at once. 

One must not attempt to destroy any 
reasonable protection that may be 
claimed for the fire insurance compa- 
nies, but at the same time, it will not be 
contended that the rights of the insured 
should not be left, as is frequently the 
case under the present form of policy, to 
the charity of the company. The pro- 
visions of the policy should be made so 
clear that the rights of both are appar- 
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ent, and the interests of both are safe- 
guarded. 

Let us, for instance, look at the pro- 
visions of the policy applicable to the 
matter of procedure on the part of the 
insured in case of fire. The present form 
provides that if the fire occur, the in- 
sured shall give immediate notice of loss. 
Now, there can be no objection to this 
provision, nor to the following, which 
makes it mandatory on the insured to 
protect the property from further dam- 
age, separate the damaged and undam- 
aged personal property, put the same in 
good order, and make a complete inven- 
tory thereof, stating quantities and costs, 
so far as possible, together with the 
amount claimed thereon. But following 
this provision, there is one which makes 
it mandatory on the insured within sixty 
days to render a statement or proof of 
loss containing a great deal of detailed 
matter. If the insured omit to present 
this statement or proof of loss within 
sixty days, his claim is beyond recovery. 
It is not infrequently the case,—in fact, 
it is usually so.—that the company’s ad- 
juster is immediately on the scene of the 
loss and takes up its adjustment. The 
insured trusts the company’s representa- 
tive and furnishes him with all such 
information as he may require. The in- 
sured, however, forgetful of the sixty- 
day provision, or believing that the ad- 
juster is protecting his interests in the 
matter, omits to serve the statement or 
proof of loss before referred to. He 
then stands at the mercy of the i=surer. 
This may be readily changed and furnish 
ample protection to the insured by pro- 
viding that such statement or proof of 
loss shall be rendered within sixty days 
only when so required by the insurer. 
If the insurer wants the information 
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called for, it is easy for it to make a de- 
mand therefor. Such a demand would 
put the insured immediately on his 
guard and cognizant of the necessity of 
complying therewith. As the form now 
reads, no such demand by the insurer is 
necessary ; and 
over and _ over 
again, the insured 
becomes unmindful 
of his obligation in 
respect thereto and 
omits to furnish 
the statement or 
proof referred to. 
Placing the burden 
on the insurer to 
demand it, leaves 
no excuse on the 
part of the insured 
for failure so to do. 
Many meritorious 
claims have been 
defeated in the 
courts by a failure 
to comply with this 
provision, hidden 
away as it is in the 
labyrinth of techni- 
calities now largely 
making up _ the 
present form of 
policy. 

Let us refer to 
another phase of 
this matter, 4. ¢., 
that provision which provides that the 
policy shall be void if the insured has 
any other contract of insurance on the 
property in question, or if the interest 
of the insured is other than uncondition- 
al and sole ownership, or if the subject of 
insurance is a building on ground not 
owned by the insured in fee simple, or 
if the subject of insurance is personal 
property and is encumbered by a chat- 
tel mortgage, or if any of the multitude 
of things exist at the time of the issu- 
ance of the policy that by its terms will 
avoid it. The insured, as a rule, is not 
aware of these technical violations of 
his policy, in fact, not for some days does 
he get the policy into his possession. 
Should fire occur, he has no claim for 
his insurance. These features of the pol- 
icy form now in use have defeated thou- 
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sands of what would otherwise have been 
meritorious claims. Sometimes the in- 
surer does not take advantage of its po- 
sition, but the rights of the insured are 
in his hands. It may be charitable or it 
may not be. This is not such a situation 
as the law should 
countenance, and 
especially is this so 
when we consider 
that by a slight 
amendment to the 
present policy 
form, the obliga- 
tion may be put 
upon the insurer to 
interrogate the in- 
sured upon these 
questions as a con- 
dition precedent to 
issuing the policy. 
Many of the high- 
est courts of record 
in other jurisdic- 
tions than in the 
state of New York, 
have held that un- 
der such circum- 
stances and in the 
absence of interro- 
gation by the in- 
surer of the in- 
sured regarding 
these violations, 
and the issuance of 
the policy and re- 
ceipt of the premiums without interroga- 
tions, estops the insurer from setting 
them up as defenses. Our policy should 
be amended so as to set this question at 
rest. 

An illustration of the point I have just 
endeavored to make will appear from the 
following facts: 

A man was employed for many years 
in a printing house. By economy and 
diligence he succeeded in saving up suffi- 
cient money to warrant him, in his own 
mind, to start in business for himself. 
He secured a long lease of a piece of va- 
cant property and on it built a building. 
He then equipped his plant with presses, 
binders and the other machinery that is 
incidental to such a business. Having 
thus put himself in a position to carry on 
his vocation in his own name and at his 
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own risk, and having invested therein all 
of the money that he had, during the 
many years referred to, accumulated by 


‘ economy, he sought to cover his plant 


with necessary protection against fire. 
He had had no experience with fire in- 
surance, or with insurance policies, and 
he, therefore, did not know that under 
the present standard form a building on 
leased land was not insured, nor were his 
machines, covered as they were by chat- 
tel mortgages to secure the unpaid bal- 
ance due thereon, within the protection 
of his policies. Indeed, after paying his 
premiums he was told that in the course 
of a few days his policies would be de- 
livered to him. He certainly thought 
when he paid his premiums that he was 
securing protection, and nothing was said 
to him that would lead him to see that 
that protection was conditional only. 

Prior to the delivery of his policies his 
entire plant was destroyed by fire, and 
then, on presenting his claim for the in- 
surance that he had bought and paid for, 
he was informed that his building being 
on leased land and his machinery being 
encumbered by chattel mortgages, his to- 
tal insurance had been avoided. 

Are the people of this state willing that 
such a condition should be allowed to 
prevail? I respectfully submit to you 
that they are not. 

Had the insured been interrogated as 
to the condition of his property, at the 
time, or had he been notified of the con- 
ditional nature of his protection, or had 
he been compelled to apply for his insur- 
ance under a written application, under 
which all of the facts referred to would 
have been made apparent, his disaster 
would have been avoided. 

Then, there is the further provision in 
case of fire, that the insured shall “as 
often as required” exhibit to any person 
designated. by the company all that re- 
mains of the property and submit to ex- 
amination under oath by any person 
named by the company, and also as “of- 
ten as required” shall produce for exami- 
nation all books of accounts, bills, in- 
voices, vouchers, etc., at such place as 
may be designated by the company. This 
provision in so far as it requires the in- 
sured “as often as required” to do the 
things referred to is entirely too broad. 
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It is true that the insurer should be given 
a reasonable opportunity to make the ex- 
aminations in question, but it should not 
have the power to put the insured to the 
trouble and expense thereof “as often as 
required.” It subjects the insured to 
harassment at the hands of the insurer, 
and not infrequently the opportunity has 
been taken advantage of. 

There is also a provision that in case 
of disagreement between the insurer and 
the insured as to the amount of loss, the 
insurer may force the insured into an ap- 
praisal thereof. This provision takes 
from the insured the right to go into 
court and try his case in the ordinary 
way and in the way provided by law for 
the disposition of just such disputes. 
There is no reason why a loss claimant 
should be forced to submit his claim to 
three appraisers unless he is willing so 
to do, and the present policy should be 
amended so as to place that feature of 
the case within his election, leaving him 
to seek his remedy in the courts, should 
he prefer so to do. 

Space will not permit of further ref- 
erence to the many needed reforms that 
should be made in the present standard 
fire insurance policy. Its arrangement is 
bad, its language is ambiguous, many 
parts are difficult to reconcile, and its 
whole plan is conducive to a misunder- 
standing on the part of the insured of his 
obligations thereunder. The present pol- 
icy could well be reduced to at least one 
half of its present verbiage, and by so 
doing infinitely clarify its provisions. It 
could thus be made readily understand- 
able by the insured, and he be thus made 
aware of his obligations thereunder. 

The proposed reformation or revision 
of the policy now in use seems to me to 
be imperative, and the power to remedy 
existing evils rests with the legislature of 
this state. 

The reputable fire insurance companies 
themselves suffer severely from the con- 
tinued use of the present form of policy, 
because disreputable underwriters have 
taken advantage of the insuring public, 
in the technical enforcement of its pro- 
visions, with a resultant popular preju- 
dice that renders the substantial rights of 
the underwriter uncertain of protection 
in our courts of justice. In almost every 
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instance in an action brought by an in- 
sured against an insurance company, 
twelve jurors will agree on a verdict in 
favor of the plaintiff. Why? 

Is it because the natural sympathies of 
men lead them to award damages to an 
individual as against any corporation, or 
is the public mind so imbued with preju- 
dice against insurance corporations in 
particular that the submission of a case 
to a jury will result in a verdict against 
the company ? 

No man can practice at the bar for 
any appreciable number of years, and not 
learn that twelve jurors, although select- 
ed with considerable care, and notwith- 
standing their oaths to fully and fairly 
try the case and a true verdict give 
according to the evidence, will, if there 
is the least doubt, solve that doubt in fa- 
vor of the insured; and that notwith- 
standing the invariable charge of the 
court that on the plaintiff rests the bur- 
den of proving his case by a clear pre- 
ponderance of evidence. 

Personally, I believe that this condition 
is a great injustice to many liberal and 
honestly managed companies, but never- 
theless all are made to suffer for the acts 
of those who seem to feel that any de- 
fense is warranted if thereby a loss can 
be avoided or defeated. 

The inability of insurance companies 
to secure an unprejudiced hearing before 
a jury is of momentous importance, be- 
cause under the forms used there are so 
many vital questions that must necessa- 
rily be submitted to a jury, and cannot 
be decided by the presiding judge as 
questions of law.’ For instance, the 
clauses relative to automatic sprinklers 
and fire alarms, where the obligation im- 
posed on the insured is simply to “use 
due diligence” to maintain them in good 
working order. What is “due diligence” 
is purely a question of fact, and if there 
is any evidence whatever tending to show 
the exercise of even the least care on the 
part of the insured, the whole question 
of diligence must be submitted to the 
jury. 

In this connection, I recall a case 
where a month before the fire a “special” 
for one of the companies on the risk in 
question visited the factory insured and 
found the city water shut off, and on 


walking out of the building into an in- 
terior court was able to see the sunshine 
through the staves of the tank on the 
roof. At this time but one question in- 
terested the “special,” and that was the 
distance to the nearest telegraph of- 
fice. He immediately wired his company 
and it immediately canceled its policy. 
Less than a month thereafter there was 
a fire and a total loss. The facts showed 
quite clearly to the adjusters for the com- 
panies interested that there had been an 
absolute want of effort to maintain the 
sprinkler system with which the building 
was equipped, and defenses were made 
on that ground to the actions brought on 
the policies. At the trial two employees 
of the water department testified that 
on the day of the fire the city water was 
and had for a long time been entirely 
shut off ; six firemen, including one chief, 
testified to being in almost every part of 
the building, and that there was abso- 
lutely no discharge of water from the 
sprinkler heads; one of the firemen tes- 
tified that as the fire progressed, and for 
fear that the tank might fall through and 
hurt the men who were working below, 
he went up on the roof and chopped a 
hole in the tank for the purpose of letting 
off the water, when he found that it was 
entirely empty, and that the light of the 
fire could be distinctly seen through the 
open spaces between the staves; experts 
from the company that had equipped the 
plant with “sprinklers” testified that im- 
mediately after the fire dry rust was 
found in many of the “heads” that had 
been “fused,” and that no water had 
passed through them; and in addition 
to all of this, it was shown that all 
through the cellar the drain valves of the 
system were opened and rusted fast and 
that undoubtedly long before the fire all 
of the water had been drained off. In 
the face of this testimony, an employee 
of the insured was called, and he testified 
that the day before the fire he had ob- 
served the tank to be full of water, and 
that he had always kept it well filled, 
getting, as he claimed, a supply of water 
from a pipe that tapped an adjacent 
canal, from which the water had been 
pumped. In this case every fact and cir- 
cumstance clearly sustained the conten- 
tion of the companies, but the court sub- 
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mitted the case to the jury, who promptly 
found a verdict for the plaintiff in the 
full amount. It seems to me under such 
circumstances, the requirement of “due 
diligence” offers little protection to the 
insurer. 

I could give you scores of instances 
that arise under present forms, where is- 
sues of fact might be created by reason 
of conflicts in testimony, all of which 
must, under our law, be submitted to a 
jury. But another of real importance 
now occurs to my mind, and that is the 
question of the value of the property 
damaged. I know of no subject over 
which opinions may be more divergent 
than over the value of any given article, 
and the question of value is for the jury. 
Some may have in their minds that the 
danger of this situation is largely amelio- 
rated by the provisions calling for an 
“appraisal.”” This would be so, were it 
not that under a very recent decision of 
our court of appeals, it has become a 
very easy matter to set aside an award 
and recover such loss as a jury may care 
to award, and all that relief may be ob- 


tained in one action. Such an action was 
Bradshaw v. Agricultural Ins. Co. re- 
ported in 137 N. Y. Court of Appeals 
Reports, at page 137, 32 N. E. 1055, 
where it was held substantially that the 
company’s adjuster must be entirely free 
from interest or bias, and so conduct 
himself as to eliminate entirely the sus- 
picion that he represents his company or 
is acting in any way other than that 
which might be termed “judicial.” In 
the case just cited two questions were 
sent to the jury, namely: Was the ap- 
praiser for the company disinterested, 
and what was the actual amount of loss? 
In submitting the question the jury was 
charged that the difference between the 
award and what the jury should find to 
be the actual damage, if great, was in 
itself some evidence of the interest or 
bias charged against the company’s ap- 
praiser. Naturally, under these condi- 
tions, the jury found a sum as damages 
largely in excess of that awarded by the 
appraisers, and it as naturally followed 
in the minds of the jury that the com- 
pany’s appraiser must have been and was 
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interested and biased. This decision is 
of the highest court of record of this 
state, and so long as it continues to be 
the law of the state, an award by apprais- 
ers is of little value. 

And now let us leave the realm of the 
jury room and step into the cold light 
of the law as construed by the judicial 
mind,—presumed to be free from preju- 
dice even as against an insurance cor- 
poration. 

Certain rules of construction have 
been laid down by the courts as applic- 
able to an insurance policy, and one of 
the most important is: 

“That every condition and provision in an 
insurance policy susceptible to two interpreta- 


tions must be strongly construed against the 
insurer.” 


The reason usually urged for the ap- 
plication of the rule in question stated 
in the recent decision in the case of Mat- 
thews v. American C. Ins. Co. 154 N. Y. 
Court of Appeals Reports, page 449, 61 
Am. St. Rep. 627, 48 N. E. 751, 39 
L.R.A. 433, ide the court said: 


“The policy, although of standard form, 
was prepared by insurers, who are presumed 
to have had their own interests primarily in 
view, and hence when the meaning is doubt- 
ful it should be construed most favorably to 
the insured, who had nothing to do with the 
preparation thereof.” 


Prior to 1886, when our present form 
of policy was made obligatory by law, 


and when each company issued its 
own form of contract, certainly it 
was just to say that under such cir- 
cumstances doubtful clauses should be 
construed strictly against the insurer; 
but since that form of contract has re- 
ceived legislative sanction and now bears 
the same force and effect of any statute, 
knowledge of which every man is pre- 
sumed to have, it may seem to you that 
the reason for the rule has died, and 
that the rule itself should in consequence 
fall. Nevertheless, the rule still lives, 
and its application by the courts is con- 
stant, so that, without regard to what 
was the intent of those who prepared 
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our form of policy, its terms may not be 
in the least degree amplified by implica- 
tion. 

I have in mind at the moment that pro- 
vision which reads as follows: 


“This entire policy unless otherwise provided 
by agreement indorsed hereon or added here- 
to shall be void if with the knowledge 
of the insured foreclosure proceedings be com- 
menced or notice given of the sale of any of 
the property covered by this policy by virtue 
of any mortgage or trust deed.” 


It will be observed that the words 
used are: “If with the knowledge of the 
insured foreclosure proceedings be com- 
menced ;” and our courts have held that 
the pendency of foreclosure proceedings 
at the time when the policy was issued 
does not violate the provisions just 
quoted, construing the words used to 
proceedings commenced in the future, 
and not embracing proceedings that 
might then be pending. 

It might not be a violent presumption 
to assume that foreclosure proceedings 
pending at the time of the issuance of 
the policy would be at least as dangerous 
to the insurer as those subsequently com- 
menced, and that our form of policy as 
prepared, having in mind the language 
used, was sufficient to cover any fore- 
closure proceedings that might be then 
pending or thereafter commenced with- 
out the consent of the insurer. Still, 
applying the strict rule of construction 
above referred to, the actual pendency 
of foreclosure proceedings at the incep- 
tion of the contract does not violate it. 

I am strongly of the opinion that the 
recommendations that I made in no way 
unfairly militate against the insurance 
companies doing business in this state 
under authority and by grace of our 
laws. At the same time, I am confident 
that the changes suggested will go far 


to save and protect many an honest loss 
claimant. 
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BY RALPH W. BRECKENRIDGE 


HEN the Honor- 
able Charles E. 
Hughes conducted 
the inquisition 
that dealt with 
the insurance con- 
ditions in the state of 
New York, he exposed 
lot of rottenness which 
was not confined to the companies under 
fire. The people were staggered and 
ashamed to learn the business methods 
of those whom they trusted, and were 
astounded to find that the ethical stand- 
ards of “big business,” are no higher 
than those of the less influential citizens 
of this Christian nation, who practice 
short weights and measures and the adul- 
teration of foods. The public has been 
too busy with political issues and politi- 
cal campaigns, and the government has 
been too active in prosecuting railroads 
and trusts and other enterprises which 
may be classified generally as the inter- 
ests, to correct a situation which calls 
more loudly for attention than almost 
any other that concerns the American 
people. 


W 


Magnitude of Insurance Operations. 


The statistics of insurance are stupen- 
dous. The aggregate of insurance in 
force in the United States exceeds $50,- 
000,000,000; the aggregate assets of the 
insurance companies doing business in 
this country approximate $3,000,000,000, 
and the American people tax themselves 
annually about $1,000,000,000 for the va- 
rious kinds of protection they get through 
insurance. These figures are exclusive 
of the amount of insurance in, and the 
assets of, the many fraternal benefit as- 
sociations and the local mutual fire in- 
surance companies, whose name is legion. 
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There are probably 20,000,000 people in 
the United States who are insured under 
one or more different kinds of insur- 
ance policies ; and doubtless half the pop- 
ulation is affected by this tremendous 
institution we call insurance, the develop- 
ment of which has been fully as amazing 
as any branch or department of com- 
merce. 


Popular Ignorance. 


Notwithstanding the magnitude of in- 
surance operations and the direct inter- 
est the people have, that those companies 
which handle their money and furnish 
them protection against the calamities of 
life shall be solvent, economically man- 
aged, and fairly treated, the ignorance 
of the people about the institution of in- 
surance itself and the companies conduct- 
ing it is inexcusably dense, and can be 
compared only to the prejudice they have 
against both the institution and the in- 
surance companies. This ignorance and 
prejudice is not confined to the rank and 
file, for legislatures and legislative com- 
mittees stand committed to propositions 
utterly incompatible with the theory upon 
which the business of insurance can be 
legitimately conducted. Many people 
know that something is wrong, they do 
not know what it is, and they do not take 
the trouble to find out. There is a great 
deal of illegitimate, fraudulent, and very 
profitable insurance written, but the 
people do not always know what compa- 
nies are sound, and laws ought to be so 
framed as to prevent fraudulent and ille- 
gitimate insurance enterprises, and give 
a sure guaranty of security. 


Prejudice against Insurance. 


The sharp practices of these shysters 
in the insurance business is responsible 
for much of the prejudice against insur- 
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ance companies in general, though dis- 
honesty and greed have bred their 
share; but the ignorance and preju- 
dice concerning insurance is not con- 
fined to that which is directed against 
The general mis- 


insurance companies. 
understanding con- 
cerning the differ- 
ent kinds of insur- 
ance has brought 
about another 
phase of the insur- 
ance situation. In 
the central West 
there has been a 
wonderful develop- 
ment of fraternal 
and mutual compa- 
nies which conduct 
nearly all kinds of 
insurance. I have 
no purpose, in this 
statement, to ques- 
tion the value of 
this kind of insur- 
ance when properly 
conducted and 
properly limited. 
Societies which 
combine lodge and 
insurance features 
have built up great 
insurance organi- 
zations upon the 
idea of fraternity, 
and have become 
very powerful in a number of the 
states of the Mississippi valley and 
beyond it. Sometimes these companies 
are strong enough to practically dic- 
tate the election of state officers. In 
one of the states between the Mis- 
sissippi river and the Rocky Mountains, 
it has happened more than once, that 
some one or more of these strong fra- 
ternal organizations has been able to 
elect or secure the appointment of the 
state insurance commissioner, and the 
legislatures of several of the states in 
that part of the country have been domi- 
nated by members of these insurance 
“orders” whose purpose in going to the 
legislature was to secure legislation as 
favorable as possible to their own organ- 
izations, and do all the damage possible 
to the old line companies. I have in 
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mind one state in which recently the pre- 
miums of fraternal benefit associations 
and mutual companies operating on the 
assessment plan were exempted from a 
tax upon the gross premiums of insur- 
ance companies provided by a general 
revenue law. It 
scarcely seems 
necessary to argue 
the proposition that 
the principles 
which underlie le- 
gitimate underwrit- 
ing must be ob- 
served in order to 
preserve the assets 
of the companies 
engaged in the 
business; and ig- 
norance of these 
principles is re- 
sponsible for a 
multitude of bills 
from Maine to 
Texas and from 
California to Del- 
aware, many of 
which have been 
enacted as _ laws, 
making it impos- 
sible to carry on 
the business ac- 
cording to any 
general plan. The 
business has been 
overtaxed; the 
gross premiums have been taxed in 
disregard of the obvious facts that a 
gross tax on premiums must necessarily 
result in a raise in the rates or a decrease 
in protection somewhere along the line; 
and that a revenue raised by the taxation 
of premiums of insurance companies is 
a discrimination against the man who 
carries insurance and in favor of the 
man who remains uninsured, or is but 
partially insured. 

Compulsory local investment measures 
have been passed in some of the states, 
and other restrictive regulations have 
been established upon the theory that the 
insurance companies are the natural ene- 
mies of the people with whom they are 
dealing. Even while I write, the people 
of Missouri are confronted with the 
pending withdrawal of nearly two hun- 
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dred of the old line fire insurance com- 
panies whose managers have agreed that 
they cannot transact business under the 
laws enacted in that state, and the attor- 
ney general, according to newspaper de- 
spatches, has brought an action to hold 
these companies in Missouri whether 
they want to stay or not, on the theory 
that they are violating law in their agree- 
ment to withdraw from the state. Un- 
der such circumstances “wild-cat” insur- 
ance companies are bound to multiply; 
fraud will flourish, and bitter disappoint- 
ment and financial disaster are in store 
for a great multitude of the people. 

It would be bad enough and sad 
enough if all this misunderstanding and 
chaos were confined to the states; but 
by common consent the very worst situ- 
ation and most vicious and ineffective 
regulation of the insurance business, any- 
where in the United States, is that which 
prevails in the District of Columbia. 
The District has an Insurance Code 
which is the product of a great deal of 
unintelligent legislation, and is conceded 
to be the worst in existence. 


Need of Reformation and Uniformity. 


I have not undertaken to enumerate 
the particulars of, nor to locate the re- 
sponsibility for, this altogether incom- 
prehensible muddle of our insurance 
laws. Some very reputable, ably man- 
aged life companies have, in the past, 
written forms of policies which were 
largely responsible for the scandals con- 
nected with life insurance; and fire in- 
surance companies are credited with re- 
sponsibility for the cumbersome, un- 
wieldy, and unintelligible standard fire 
policy in current use. There is need for 
a thorough overhauling and reformation 
of the laws which deal with the subject 
of insurance, not only that the people 
may be protected, but that the companies 
may also have protection from dema- 
gogic assaults. A company created by 
the laws of one state and doing business 
in another should be under the same reg- 
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ulations, and its contracts ought to be 
construed and enforced the same, in one 
state as in another; but the books are 
full of contrary decisions covering near- 
ly every phase of insurance law. This 
anomaly could be remedied if we had 
uniformity in our insurance laws. 


Federal Supervision. 


The committee on insurance law of the 
American Bar Association has been 
wrestling with this problem for several 
years. A majority of that committee, 
as it has from time to time been consti- 
tuted, have been and are now in favor of 
the Federal supervision of interstate 
transactions in insurance; but the asso- 
ciation has not passed upon the interest- 
ing question presented by this propo- 
sition, in view of the line of decisions 
which apparently hold that the regulation 
of insurance is not within the clause of 
the commerce clause of the Federal Con- 
stitution. Public and legal sentiment, 
however, appears to be changing, and the 
tendency in the direction of Federal su- 
pervision of all interstate corporate and 
commercial transactions is very marked. 
There is much to be said in favor of 
dealing with this matter through con- 
gressional action, under the commerce 
clause of the Constitution; but the 
American Bar Association’s insurance 
committee, under the instructions of the 
association, is making a strong effort to 
secure the adoption of a new Insurance 
Code for the District of Columbia with 
a view to make such a Code a model law 
which, with the indorsement of the asso- 
ciation, and the conference of commis- 
sioners on uniform state laws, will be 
presented to the several states for their 
adoption. This seems to be a feasible 
plan, and it is hoped that substantial re- 
sults along this line may be secured in 
the near future. 
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ERHAPS no bet- 
ter introduction to 
the present article 
can be offered 
than by relating 
an incident that 

; occurred in the early 
RA ears of the writer's 
NS seit while a resident in 
one of the larger cities of the Northwest. 

While not removed more than two 
years from law school days, the writer 
was appointed local attorney for one of 
the larger surety companies operating in 
his home city. With all the enthusiasm 
of youth, the newly appointed legal ad- 
viser made a most exhaustive and thor- 
ough study of the form of policy which 
was being issued by the surety company 
at that time. After the burning of much 
midnight oil he was able to grasp the 
meaning of the multitudinous represen- 
tations, warranties, and conditions con- 
tained in this wonderful instrument, with 
one exception. 
condition of the policy, that the insured’s 
proof of loss should be accompanied by 
a “statutory declaration.” No amount of 
investigation in the law libraries threw 
any light upon this mysterious declara- 
tion. 

Later the youthful representative of 
the surety company was called to New 
York city in conference with the general 
counsel of the company. At the close of 
his first conference with this august in- 
dividual, he very humbly inquired as to 
the meaning of that condition of the pol- 
icy requiring “a statutory declaration.” 
The general counsel appeared visibly em- 
barrassed, and finally admitted that he 
did not know what it meant. He re- 
ferred the inquirer to another learned 
member of the New York bar, whom 
he said was responsible for the insertion 


This had reference to a. 


of this formal condition in the bond. A 
call was made on this other member of 
the bar and the question put to him. He 
finally admitted that he did not know 
what it meant, but that he had copied it 
from a policy issued by an English surety 
company. There the enthusiasm of the 
youthful searcher after truth ended. 
However, there was a lurking suspicion, 
amounting almost to a conviction in his 
own mind, that there were some things 
about guaranty insurance that were not 
known to even those “higher up” in in- 
surance circles. 

As time went on and new legal ques- 
tions were submitted to the writer in 
those early days of his experience, he 
very soon realized that the domain of 
guaranty insurance law was a compara- 
tively unknown and untrodden one. 
There were few decisions bearing on the 
subject, and no text-books whatever had 
been written thereon. At last the writer, 
in desperation almost, determined to 
write a text-book himself on the subject 
of Guaranty Insurance. This it was 
which called forth in 1902 the author’s 
first treatise on the Law of Guaranty 
Insurance and Compensated Suretyship. 

The work was written and based upon 
two broad principles, to wit: First, that 
the compensated surety had no right to 
be treated as a favorite of the law; and, 
secondly, that the writing of surety bonds 
for compensation constituted the business 
of insurance. 

The first of these propositions, as pre- 
sented in the author’s work, raised the 
ire of the surety companies, while, on the 
other hand, many of the courts objected 
strenuously at the outset to giving the 
surety companies the benefit of certain 
well-recognized rules and principles of 
insurance law. 
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Before proceeding to call attention to 
some of the broad general principles ap- 
plicable to guaranty insurance, it may not 
be out of place here to repeat a remark 
that the author has frequently heard 
from members of 
the bench, to wit, 
that by reason of 
guaranty insurance 
being a new and 
somewhat complex 
branch of the law, 
the cases presented 
to the courts are 
seldom argued 
clearly and well by 
both counsel for 
the surety compa- 
nies and counsel 
for the insured. In 
the opinion of the 
writer very many 
cases have been 
lost and very 
many wrong de- 
cisions arrived at 
by the — court, 
through lack of 
proper understand- 
ing by counsel of 
even the rudimen- 
tary principles ap- 
plicable to the sub- 
ject-matter of 
guaranty insurance. 
Let us now turn to a consideration of the 
fundamental principles which underlie 
this new and important branch of the 
law. First, let us ascertain the scope 
and signification of the phrase itself. 


Scope of Guaranty Insurance. 


The term “guaranty insurance’’ 1s 
generic in its scope and signification. It 
embraces within it those subsidiary spe- 
cies of insurance contracts, known as “fi- 
delity,” “commercial,” and “judicial” in- 
surance. In legal parlance, “guaranty” 
insurance is an agreement whereby one 
party (called the “insurer’) for a valu- 
able consideration (termed the “pre- 
mium”) agrees to indemnify another 
(called the “insured”) in a stipulated 
amount against loss or damage arising 
through dishonesty, fraud, unfaithful 
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performance of duty, or breach of con- 
tract upon the part of a third person 
(called the “risk” ), sustaining a contrac- 
tual relationship to the party thus indem- 
nified. That the various contracts issued 
by the insurance 
companies, wheth- 
er fidelity, commer- 
cial, or judicial in 
their character, are 
essentially con- 
tracts of insurance, 
was maintained by 
the writer over 
twenty years ago, 
at a time when the 
answer- to that 
question was, so 
far as the courts 
were concerned, a 
matter largely of 
legal conjecture. 
Since that time the 
courts have, with 
some few minor 
exceptions, em- 
phatically indorsed 
this view of. the 
question. 

As is well known 
to all lawyers, the 
rule had been well 
settled prior to the 
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guaranty insurance 
companies, that sureties were favorites of 
the law, and as such they were entitled to 
have their obligations construed under 
the well-known strictissimi juris rule. By 
reason of the foregoing, the courts gen- 
erally had held that, in the case of non- 
compensated sureties, they should not be 
bound beyond the strictest terms of their 
engagements, and that their liability 
should not be construed beyond the clear 
and unequivocable terms of the obliga- 
tions entered into by them. 

The basis of the foregoing rule is not 
hard to find. It finds its support in the 
recognition by the courts of what is‘com- 
mon knowledge in the business world, to 
wit, that a contract of suretyship as en- 
tered into by private persons is ordina- 
rily a gratuitous one, induced by motives 
of friendship or by a promise of similar 
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accommodation at some future date. 
Again, it is often assumed hastily, with- 
out proper safeguards in the form of 
contract stipulations, and almost always 
upon oral representation as to the scope 
and extent of the guaranty. 

The obligation that is assumed is vol- 
untary on the surety’s part, entered into 
not only without profit, but likewise 
without having in view any prospect of 
gain. It is an act of benevolence on the 
part of the obligor, a convenience to the 
obligee, and of emphatic use to both. 
For these reasons the courts have said 
that the obligations of social duty require 
that the surety should be dealt with in 
fairness and in the utmost good faith. 

The obligee and obligor are bound to 
know that, if they find it convenient to 
change or vary the terms of the original 
contract, they must seek the assent of 
the surety, because it is his contract as 
well as theirs, and if they will not do so, 
they take upon themselves the hazard and 
thus loose the bonds of the surety. 

It is but natural that courts so long 
accustomed to extending the rule of fa- 
voritism towards the surety in the old 
time private bonds should be slow to rec- 
ognize that, with the passing away of the 
reason for the existence of the rule by 
the advent of the compensated surety, the 
rule itself should pass away. 

The contract of guaranty insurance is 
invariably entered into for a compensa- 
tion, and usually after the fullest inves- 
tigation and frequently under stipulation 
largely technical in character, based upon 
written representations relative to the 
nature and extent of the risk. The pol- 
icy is written by a company incorporated 
for the express purpose of furnishing 
guaranty bonds as a means of revenue to 
the corporation and its stockholders. 

For the reasons above stated it may 
be asserted without any fear of contra- 
diction, that the compensated surety can- 
not be regarded by the courts as a favor- 
ite of the law, and will not be permitted 
to invoke the strictissimi juris rule in its 
behalf. (See Cowles v. United States 
Fidelity & G. Co. 32 Wash. 120, 98 Am. 
St. Rep. 838, 72 Pac. 1032). 

Another important principle of univer- 
sal application may be stated as follows: 
After looking at all of its provisions, 
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where a guaranty insurance policy is 
fairly susceptible of two constructions, 
one -favorable to the insured and the 
other favorable to the insurer, the for- 
mer, if consistent with the objects for 
which the policy was given, must be 
adopted, and this for the reason that the 
instrument which the court is invited to 
interpret is drawn by the attorneys, offi- 
cers, and agents of the insured. Such 
is the well-established rule of law appli- 
cable to guaranty insurance (American 
Surety Co. v. Pauly, 170 U. S. 133, 42 
L. ed. 977, 18 Sup. Ct. Rep. 552.) 


Compensated Suretyship as Insurance. 


We now come to a consideration of 
the question as to whether the compen- 
sated surety has the right in law to claim 
that the bond or policy issued by him 
is a contract of insurance. The over- 
whelming current of authority in the 
United States is in favor of the affirma- 
tive of this proposition. The true rule 
is well stated by the Illinois supreme 
court in United States Fidelity & G. Co. 
v. First Nat. Bank, 233 Ill. 475, 84 N. E. 
670, as follows: 


Guaranty insurance is, in its practical 
sense, a guaranty or insurance against loss in 
case a person named shall make a default or 
be guilty of specified conduct. It is usually 
against the misconduct or dishonesty of an 
employee or officer, though sometimes against 
the breach of a contract. This branch of 
insurance is so much more modern in ori- 
gin and development than fire, marine, life, 
and accident insurance, that there are few de- 
cisions upon the subject, but the business is 
gradually increasing, and is doubtless destined 
to take an important place in the commercial 
world. It may be confidently stated, not- 
withstanding the comparative absence of spe- 


‘cific decisions, that the general principles ap- 


plicable to other classes of insurance are 
applicable here as well. Thus, the general doc- 
trine of warranty, representation, and con- 
cealment as applied to fire, life, and marine 
insurance, is applicable also to the subject of 
guaranty insurance. 


Warranties or Conditions Precedent. 


The foregoing quotation presents, in 
the writer’s opinion, a clear and correct 
statement of a very broad principle ap- 
plicable to all policies of guaranty insur- 
ance. In practice, however, many of the 
courts have wholly failed to recognize or 
to correctly apply the principle to cases 
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that have come before them for decision. 
The result has been that the decisions of 
the various courts in this immediate con- 
nection have been hopelessly confusing, 
and oftentimes at direct variance one 
with the other. This statement applies 
particularly to the rulings made by the 
court at various times, relative to war- 
ranties and conditions precedent. In the 
case of mere representations which are 
not incorporated either in the body of the 
policy, or made part thereof by proper 
reference therein, the courts are, of 
course, at liberty to consider the question 
of whether or not the representations are 
material or not. On the other hand, 
where such representations are trans- 
formed by apt language into warranties 
or conditions precedent by appropriate 
reference thereto in the body of the pol- 
icy, the matter of their materiality should 
not necessarily be a question left to the 
determination of a court or jury. 

No better presentation of the principle 
here contended for can be found than is 
presented by the decision of the Ohio 
supreme court in Livingston v. Fidelity 
& D. Co. 76 Ohio St. 253, 81 N. E. 330. 
In that case the court spoke as follows: 


What is the nature and effect in law of the 
representations and promises made by the in- 
sured to the insurer to induce the bonding con- 
tract? 

It is assumed that the bonding contract 
with the continuation certificates are in the 
nature of insurance contracts rather than 
surety contracts, and it is contended that the 
effect of the statements deemed representa- 
tions and promises are not to be treated as 
warranties, but are merely representations and 
to be determined by the rules applicable to in- 
surance contracts; that is, unless the state- 
ments are known to be untrue when made 
their actual falsity does not prejudice the 
rights of the insured. An extensive array 
of authorities is produced to show that the 
language of such contracts should be construed 
most strongly against the insurer, since the 
terms are specified by the latter, and not by 
the insured. It is, perhaps, not necessary to 
look beyond our own state to ascertain the 
correct rule. Being contracts of indemnity 
against loss, such contracts should be liber- 
ally construed in favor of the object sought to 
be attained, and where a clause is susceptible 
of two interpretations which seem equally 
fair, that should be preferred which affords 
greater indemnity, and should, like other con- 
tracts, receive a reasonable construction in or- 
der to carry out the presumed intention of 
the parties as expressed by the language used. 
The question of what name should be given 
to the representations and promises of the in- 


sured seem to us unimportant. . . . These 
statements, relating as they do to past trans- 
actions and existing conditions and to promises 
as to future conduct of employees, should en- 
ter into the contract, and were at least in 
part the inducement which led to it, and which 
constitute the basis of liability on the part of 
the insurer, and although the term warranty 
is not used, yet they, in law, had the effect of 
warranties; so that their falsity in any ma- 
terial particular is fatal to any action on the 
bond. That the statements were both false 
and material admits of no dispute. That the 
insured had no personal knowledge of their 
falsity is immaterial. They were the repre- 
sentations of the insured, and that they were 
grossly false was well known to those who 
were in active management of the insured’s 
affairs, The knowledge of those actively par- 
ticipating in the management of a corporation 
is held to be in law the knowledge of the cor- 
poration itself. The proof of such knowledge 
is not essential to the responsibility of the in- 
sured for the truth of the statements made. 
The statements were conditional to the taking 
effect of the stipulations for liability on the 
part of the insurer, were statements that cer- 
tain facts were true and that certain acts re- 
specting the performance of duties should 
thereafter be done by officers of the loan 
company. These statements, however ex- 
pressed, are of the very essence of warranties. 

The existence of no previous in- 
telligent effort on the insured’s part to as- 
certain the truthfulness of the statements, 
when taken with the real facts as they exist- 
ed, shows not only a failure on the part of the 
insured to perform its part of the contract, 
but a reckless disregard of contract obliga- 
tions. Can any intelligent person suppose that, 
if the method of management had been dis- 
closed as fully as it was concealed, the bond 
would ever have been renewed by the defend- 
ant company? We think not. It appears to 
us clear that the representations and promises 
were in law warranties, and the falsity of the 
former and the disregard by the insured of 
the latter constituted a complete defense. 


Space will not permit of extended ref- 
erence to many other important prin- 
ciples of guaranty insurance law with 
which the practising attorney should be 
familiar before attempting to try cases 
involving questions relating either to the 
rights of the insurer against the insured, 
the insured against the insurer, or the 
right of the insurer against the “risk” 
after payment of loss to the insured. 
Suffice it to say that the domain of guar- 
anty insurance law is becoming daily of 
increasing importance in response to the 
exacting demands of modern business 
principles and methods. 
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Liability of Insurer for Loss Caused 
by Explosion 


BY ARTHUR L. REESER 


HE general rule, in 
the absence of 
limitation in the 
policy, is that a 
fire policy covers 
damages by an 
sion in the insured 
; building, if the explo- 

sion was the result of an 
antecedent fire,’ though the damages re- 
sulting from an explosion, and not from 
the burning of the property, are not 
within an ordinary fire policy.* So, dam- 
age to a building by concussion caused 





pa explo 


by an explosion in another building, . 


which resulted from a fire, is not within 
a policy of insurance against fire.’ 
Where an explosion resulted either 
from the communication of fire to oil 
or gasolene in a stove, or from contact 
with a gas jet left burning in the store, 


1 Renshaw v. Missouri State Mut. F. & M. 
Ins. Co. 103 Mo. 595, 23 Am. St. Rep. 904, 
15 S. W. 945; Renshaw v. Fireman’s Ins. Co. 
33 Mo. App. 394; Waters v. Merchants’ Louis- 
ville Ins. Co. 11 Pet. 213, 9 L. ed. 691. 

2 Millaudon v. New Orleans Ins. Co. 4 La. 
Ann. 15, 50 Am. Dec. 550 (explosion of boil- 
er); Everett v. London Assur. Co. 19 C. B. 
N. S. 126, 11 Jur. N.S. 546, 344 L. J. C. P.N. 
S. 299, 13 Week. Rep. 862 (explosion of gun- 
powder). 

Contra, Scripture v. Lowell Mut. F. Ins. Co. 
10 Cush. 356, 57 Am. Dec. 111 (which held that 
a fire policy covered the whole loss, where 
part was due to an explesion and part was 
caused by fire resulting therefrom, upon the 
ground that fire was the active cause in every 
step.) 

3 Caballero v. Home Mut. Ins. Co. 15 La. 
Ann. 217. 

4 Renshaw v. Missouri State Mut. F. & M. 
Ins. Co. supra. 

5 Furbush v. Consolidated Patrons, 140 Iowa, 
240, 118 N. W. 371. 

6 City F. Ins. Co. v. Corlies, 21 Wend. 367, 
34 Am. Dec. 258; Greenwald v. Insurance Co. 
3 Phila. 323. 

7 Dows v. Faneuil Hall Ins. Co. 127 Mass. 
346, 34 Am. Rep. 384. 

8 Phoenix Ins. Co. v. Greer, 61 Ark. 509, 33 
S. W. 840. 


of inflammable gas or vapor which had 
escaped or mixed with the atmosphere, 
it has been held that in either case the 
loss was covered by a fire policy which 
made no exceptions as to damages caused 
by explosions.* 

Likewise, a loss due to the explosion 
of gas from an acetylene gas plant upon 
the striking of a match in another part 
of the building, causing fire immediately 
to break out, was held to be a loss by 
fire, where the policy contained no pro- 
vision absolving the insurer from lia- 
bility for explosions.§ 

The destruction of merchandise by 
blowing up a building by gunpowder 
to prevent the spread of a conflagration 
is a peril insured against, if the building 
would otherwise have burned.® 

The provision that insurance shall 
cease if the building fall, “except as the 
result of fire,” does not apply when the 
building is torn down by an explosion.” 


Express Provisions Against Losses from 
Explosions. 


The provision of the standard policy 
excepting loss by explosion is to the 
effect that the insurer shall not be liable 
for loss caused, directly or indirectly, 
by explosion of any kind, unless fire en- 
sues, and in that event for damage by 
fire only. 

But a mere flash, such as is confined 
to the ignition of gunpowder or other 
explosives, and leaves only discoloration, 
is not a fire within the meaning of that 
provision.’ 

Under this provision, the great weight 
of authority supports the rule that where 
an explosion takes place in the insured 
property during the progress of a fire 
therein, such explosion is treated as a 
mere incident of the preceding fire, the 
fire being treated as the efficient cause; 
and the whole loss is the risk assumed.® 
24 
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A fire in a building is the proximate 
cause of damage to electric light ma- 
chinery in a remote part of the build- 
ing, which is not burned, where the fire 
causes a short circuit, thereby starting a 
powerful current 
of electricity, Fe Ae 
which breaks and | me / 
wrecks the ma- a 
chinery.!° 

But, to come 
within this rule, 
the fire which 
causes the explo- 
sion must be such 
as would, if it had 
pursued its natural 
course, have re- 
sulted in the total 
or partial destruc- 
tion of the prop- 
erty, and not a 
harmless combus- 
tion, such as a 
lighted match, a 
burning gas jet, 
a lighted lamp, or 
a lighted cigar and 
the like, which are 
often spoken of as 
innocent fires as 
distinguished from 
those voluntarily 
or illegally started. 
In other words, the 
fire must have 
been of such a 343 tons of dynamite in her hold. 
nature in order 
that the explosion may be treated as an 
incident of the fire, and not the proximate 
cause of the loss.” 

Accordingly it has been. held that the 
insurer is not liable for damages caused 
solely by an explosion, as distinguished 
from the fire following the explosion, 
where the explosion was not preceded 
by a hostile and destructive fire.” 

And where it is clear the explosion 
preceded the fire, the insurer is liable only 
for the loss occasioned by the fire, under 
a policy in the standard form. 





Damage by Explosion in Neighboring 
Building. 


Under a policy insuring against the 
direct loss or damage by fire, which pro- 
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vides that the insurer shall not be liable 
for loss caused, directly or indirectly, by 
an explosion of any kind, there can be 
no recovery for loss from the concussion 
of an explosion occurring in another 
building, although 
such explosion 
would not have 
happened but for 
the existence of 
fire in such other 
property." 

The reason as- 
signed for this rule, 
is that the parties, 
by entering into a 
contract for insur- 
ance against fire, 
could not have 
contemplated or in- 
tended to cover 
losses arising from 
the concussion of 
the air, produced 
by an_ explosion 
upon the premises 
of another person 
than the insured. 

Where, however, 
fire ensues after 
the explosion in 
the adjoining 
building, the insur- 


damage to the in- 


The photographer who. took this remarkable photograph 
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. . The photograph shows the explosion Water to prevent 
that killed 54, injured 60 and did $1,000,000 damage to property. 


its destruction by 
fire, even though the fire never reached 
the insured property.” 

But it has been decided by the Su- 
preme Court of the United States that 
a provision in an insurance policy against 
liability for loss which may take place 
“by means of any explosion,” etc., re- 
lieves the insurer from liability for the 
loss of the property by the fire which re- 
sulted from an explosion in a neighbor- 
ing building, although the fire thereby 
started was carried to the insured prop- 
erty by first burning another building, 
and was aided by a wind blowing fire 
towards the insured property.”® 


Effect of Permit to Keep Explosives. 
The mere fact that the insured was 
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granted the privilege to keep explosives 
upon the insured premises does not affect 
the liability of the insurer for loss oc- 
casioned by an explosion, where the pol- 
icy contains a provision absolving the 
insurer from liability for loss by explo- 
sion, and another clause prohibited the 
keeping of explosives on the insured 
premises without the written consent of 
the insurer, but the effect of the privi- 
lege was merely to prevent-a forfeiture 
of the policy by a violation of its pro- 
visions.” 


Construction of Particular Provisions Other 
than the Provision in the Standard Policy. 


A policy exempting the insurer from 
liability for explosions except those from 
“gas” was held to apply only to ordinary 
illuminating gas, and not to inflammable 


® Transatlantic F. Ins. Co. v. Dorsey, 56 
Md. 70, 40 Am. Rep. 403; Washburn v. Miami 
Valley Ins. Co. 2 Flipp. 664, 2 Fed. 633; La- 
Force v. Williams City F. Ins. Co. 43 Mo. 
App. 518; Cohn v. National Ins. Co. 96 Mo. 
App. 317, 70 S. W. 259; Hall v. National F. 
Ins. Co. 115 Tenn. 513, 112 Am. St. Rep. 870, 
92 S. W. 402, 5 Ann. Cas. 777; Mitchell v. Po- 
tomac Ins. Co. 183 U. S. 42, 46 L. ed. 74, 22 
Sup. Ct. Rep. 22, affirming 16 App. D. C. 241; 
Wheeler v. Phenix Ins. Co. 203 N. Y. 283, 96 
N. E. 452; Ann. Cas. 1913A, 1297, 38 L.R.A. 
(N.S.) 474. 

10LTynn Gas & Electric Co. v. Meriden F. 
Ins. Co. 158 Mass. 570, 35 Am. St. Rep. 540, 
33 N. E. 690, 20 L.R.A. 297. Same principle 
applied conversely in Frisbie v. Fidelity Casu- 
alty Co. 133 Mo. App. 30, 112 S. W. 1024. 

11 Heuer v. Northwestern Nat. Ins. Co. 144 
Ill. 393, 33 N. E. 411, 19 L.R.A. 594; Briggs 
v. North American & M. Ins. Co. 53 N. Y. 
446; Mitchell v. Potomac Ins. Co. 183 U. S. 
42, 46 L. ed. 74, 22 Sup. Ct. Rep. 22, affirming 
16 App. D. C. 241; Stephens v. Fire Asso. of 
Philadelphia, 139 Mo. App. 369, 123 S. W. 63; 
Home Lodge Asso. v. Queen Ins. Co. 21 S. D. 
165, 110 N. W. 778; Hall v. National F. Ins. 
Co. 115 Tenn. 513, 112 Am. St. Rep. 870, 92 
S. W. 402, 5 Ann. Cas. 777; German Ameri- 
can Ins. Co. v. Hyman, 42 Colo. 156, 94 Pac. 
27, 16 L.R.A:(N.S.) 77; Stanley v. Western 
Ins. Co. L. R. 3 Exch. 71, 17 L. T. N. S. 513, 
37 L. J. Exch. N. S. 73, 16 Week. Rep. 369 
(accidental ignition of gas by lighted match, 
gas jet, or lamp); Phcenix Ins. Co. v. Greer, 
61 Ark. 509, 33 S. W. 840 (explosion of dyna- 
mite by lighted match). 

12Tbid. Same principle applied conversely 
in Vorse v. Jersey Plate Glass Ins. Co. 119 
Iowa, 555, 97 Am. St. Rep. 330, 93 N. W. 569, 
60 L.R.A. 838. 


18Cohn v. National Ins. Co. 96 Mo. App. 
315, 70 S. W. 259; Leonard v. Orient Ins. Co. 
54 L.R.A. 706, 48 C. C. A. 369, 109 Fed. 286 
(which held insurer liable for loss resulting 
from destruction of the building by fire break- 
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vapor given off in the process of manu- 
facturing oil.!* 


But a provision that an insurer shall 
not, be liable “for any loss or damage 
occasioned by, or resulting from, any 
explosion whatever . or any ex- 
plosive article,” applies to the explosion 
of spirit vapor mixed with the atmos- 
phere, caused by contact of a gas jet 
therewith.” 


So, a provision that the insurer is not 
liable for “any loss or damage by fire 
which may happen . occasioned 
by explosions of any kind, by means of 
invasion, insurrection, riot, or civil com- 
motion, or of any military or usurped 
power,” does not mean to exempt such 
explosions only as are caused by invasion, 
etc., but explosions of every kind.” 


ing out immediately after one corner of the 
building was knocked down by an explosion in 
a neighboring building, under a policy exempt- 
ing insurers from liability for loss caused by 
explosion of any kind, unless fire ensues, and 
in that event for the damage by fire only, al- 
though it also provided that if the building 
or any part thereof falls, except as the result 
of fire, the insurance shall immediately cease), 
affirmed without opinion in Leonard v. Ameri- 
can Cent. Ins. Co. 50 C. C. A. 683, 112 Fed. 
1021; Orient Ins. Co. v. Leonard, 57 C. C. A. 
176, 120 Fed. 808, is the same case on subse- 
quent appeal, announcing the same rule as the 
law of the case. 

14 Hustace v. Phenix Ins. Co. 175 N. Y. 292, 
67 N. E. 592, 62 L.R.A. 651; Eppens S. & W. 
Co. v. Hartford F. Ins. Co. 99 App. Div. 221, 
90 N: Y. Supp. 1035; Miller v. London & L. F. 
Ins. Co. 41 Ill. App. 395; Phoenix Ins. Co. v. 
Adams, — Ky. —, 127 S. W. 1008; Hall v. 
National F. Ins. Co. 115 Tenn. 513, 112 Am. 
St. Rep. 870, 92 S. W. 402, 5 Ann. Cas. 777; 
Metropolitan Casualty Ins. Co. v. Bergheim, — 
Colo. App. —, 122 Pac. 812. To the same 
effect is German F. Ins. Co.'v. Roost, 55 Ohio 
St. 581, 60 Am. St. Rep. 711, 45 N. E. 1097, 36 
L.R.A. 236 (holding loss by the destruction 
of a house by the explosion of a powder 
house across the street, which is struck by 
lightning, not included in the risk covered by 
a policy which insures against damage caused 
by lightning, but excludes any loss by explo- 
sion. 

15 John Davis & Co. v. Insurance Co. of N. 
A. 115 Mich. 382, 73 N. W. 393. 

16 Louisiana Mut. Ins. Co. v. Tweed, 7 Wall. 
44, 19 L. ed. 65. 

17 Mitchell v. Potomac Ins. Co. 183 U. S. 42, 
46 L. ed. 74, 22 Sup. Ct. Rep. 22. 

18 Stanley v. Western Ins. Co. L. R. 3 Exch. 
71, 37 LJ. Bach, N.S. 73,17 L. T. N.S, 513, 
16 Week. Rep. 369. 

19 United Life F. & M. Ins. Co. v. Foote, 22 
Ohio St. 340, 10 Am. Rep. 735. 

20 Smiley v. Citizens’ F. M. & L. Ins. Co. 14 
W. Va. 33. 
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There is some conflict among the cases 
as to the liability for fires resulting from 
explosions. 

Thus, it is held that a provision against 
loss occasioned by the explosion of a 
steam boiler defeats the insurance, where 
the property was burned by fire resulting 
from an explosion of a steam boiler 
within the building.” 

Loss and damage by fire resulting from 
an explosion is within an exception of 
any loss occasioned by or resulting from 
“any explosion whatever . . . or any 
explosive article.” * 

And it was said in an English case, 
that if there be a fire in the course of 
which an explosion occurs, the insurance 
company is liable on a fire policy for a 
result of the fire unconnected with the 
explosion, but not for any consequence 
of the explosion. 

On the other hand, it has been held 
that a provision that the insurer shall 
not be liable for damages resulting from 
an explosion does not exempt the insurer 
from damage by fire caused by an ex- 
plosion, but only from damages directly 
caused by the explosion itself. 

But a provision in a fire policy exempt- 
ing from liability for damages by fire 
which shall happen or arise by any ex- 
plosion relieves the insurer from liability 

21 Waldeck v. Springfield F. & M. Ins. Co. 
56 Wis. 96, 14 N. W. 1; St. John v. American 
Mut. F. & M. Ins. Co. 11 N. Y. 516; Tanneret 
v. Merchants’ Mut. Ins. Co. 34 La. Ann. 249. 

22 United Life F. & M. Ins. Co. v. Foote, 22 
Ohio St. 340, 10 Am. Rep. 735. 

23 Stanley v. Western Ins. Co. L. R. 3 Exch. 
71, 37 L. J Eexch..N. S. 73,17 1. T.. N.S. 513, 
16 Week. Rep. 369. 

24 Commercial Ins. Co. v. Robinson, 64 III. 
265, 16 Am. Rep. 557; Boatman’s’ F. & M. Ins. 
Co. v. Parker, 23 Ohio St. 85, 13 Am. Rep. 
228; Heffron v. Kittanning Ins. Co. 132 Pa. 
580, 20 Atl. 698. 

25 Hayward v. Liverpool & L. Ins. Co. 3 
Keyes, 456. 

26 Frisbie v. Fidelity Casualty Co. 133 Mo. 
App. 30, 112 S. W. 1024. 

American Steam Boiler Ins. Co. v. Chi- 
cago Sugar Ref. Co. 21 L.R.A. 572,6 C. C. A. 
336, 9 U. S. App. 186, 57 Fed. 294. 

28 Vorse v. Jersey Plate Glass Ins. Co. 119 


Towa, 555, 97 Am. St. Rep. 330, 93 N. W. 569, 
60 L.R.A. 838. 


29 Hartford Steam Boiler Inspection & Ins. 
Co. v. Sonneborn, 96 Md. 616, 54 Atl. 610. 
80 Vorse v. Jersey Plate Glass Ins. Co. supra. 
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for damages from fire caused by the 
explosion of a steam boiler in the build- 
ing.* 


Other than Fire Insurance. 


It has been held that fire, and not the 
dynamiting of the insured property to 
prevent the spread of fire, was the prox- 
imate cause of damage, so as to relieve 
the insurer from liability for the break- 
ing of plate glass, under a provision 
which exempted the insurer from lia- 
bility for damage which might happen by 
or in consequence of any fire.** 

Likewise, damage from an explosion 
of starch dust on which water is thrown 
to put out fire, is a loss by fire, and is 
not covered by a policy of insurance 
against explosion and accident, which ex- 
pressly excludes liability for loss or dam- 
age by fire resulting from any cause 
whatever.?” 

But fire is not the cause of the break- 
ing of a window, within the meaning of 
an insurance policy exempting the in- 
surer from liability from losses which 
happen by or in consequence of any fire, 
where the loss was caused by the ex- 
plosion of gas ignited by a match or 
light.”8 

Under a policy insuring against all 
immediate loss or damage to property by 
the explosion of steam boilers, there may 
be a recovery for damage caused by 
water from the automatic sprinkler 
which was set in operation by the ex- 
plosion of a steam boiler, since the ex- 
plosion of the boiler was the direct and 
proximate cause of the damage, and this 
cause was within the clause of the policy 
which insured against “all immediate loss 
or damage.” 

The breaking of a plate-glass window 
by the explosion of gas generated by the 
use of gasolene to clean clothing is not 
caused by the blowing up of the build- 
ing, within the meaning of an insurance 
policy thereon which exempts the insurer 


from loss caused by the blowing up of 
buildings. 
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T is a matter of 
common knowl- 
edge that nearly 
all of the mutual 
benefit societies 
and assessment 

companies that were or- 
ganized more than 
twenty years ago, and many 
that have been organized since that time, 
were established on an unsound financial 
basis. The rates were too low and the 
restrictions - protecting the companies 
were too few. The result has been that 
nearly all of these societies and compa- 
nies have found it necessary to increase 
their rates of assessments, rerate their 
members as of attained age, or other- 
wise reform their plan of insurance so 
as to secure more funds with which to 
meet their death losses. They have also 
found it necessary to prescribe numerous 
restrictions not originally embodied in 
their plan, such as relieving the company 
from liability in case of suicide, changing 
or reducing disability benefits, prohibit- 
ing hazardous occupations, like the sale 
of intoxicating liquors, etc. 

This readjustment in the plan of in- 
surance of these societies and companies, 
so as to place them on a sound financial 
basis, can only be accomplished by means 
of the enactment of additional by-laws. 
This process of readjustment has been 
going on now for more than ten years, 
and will continue for a considerable 
period of time in the future. 

As to the right of mutual benefit so- 
cieties and assessment companies to 
change their by-laws and bind members 
who come in, after such changes, there 
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can, of course, be no serious question; 
but as to the right of these societies to 
change their by-laws so as to materially 
reduce the rights of existing members, a 
most serious and difficult question arises, 
and upon this general question the au- 
thorities are in hopeless conflict. The 
following propositions may be laid down 
as the basic ones concerning which there 
is practically no dispute. 

1. A mutual benefit society or assess- 
ment company cannot change its by-laws 
so as to affect the rights of existing mem- 
bers, unless the right to so change has 
been expressly reserved either in the cer- 
tificate of membership, in the by-laws 
themselves, in the charter of the com- 
pany, or in the law under which it was 
organized. 

2. If the right to change the by-laws 
has been expressly reserved, then such 
changes may be made, provided they are 
reasonable. 

But what is a reasonable change? This 
is the question about which the war of 
conflicting opinion centers, and concern- 
ing which we find a hopeless conflict of 
opinion. The reservation of the right to 
change the by-laws is usually about as 
follows: 

The member agrees to comply with all 
the laws of the society, then in force, “‘or 
that may hereafter be enacted.” As to 
the true meaning of this reservation, two 
widely different theories are found in 
the opinions. One theory is that this 
language gives the society the right to 
make almost any change that it sees fit 
to make, except to reduce the amount 
payable by the certificate of membership, 
it matters not how seriously such change 
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may affect the rights of the members. 
The supreme court of Massachusetts may 
be said to be the special exponent of this 
theory. 

The other theory is that this reserva- 
tion is not designed to give the society 
the right to make 
any change that 
will materially re- 
duce the financial 
value of the cer- 
tificate; that the 
language quoted is 
only designed to 
give the society the 
right to bind ex- 
isting members by 
such subsequently’ 
enacted by-laws as 
have to do with the 
duties and _ con- 
duct of the mem- 
bers, and the 
orderly administra- 
tion of the affairs 
of the society. The 
court of appeals of 
New York is the 
special exponent of 
this theory. 

Between these 
two extremes may 
be found almost 
every conceivable 
shade of opinion 
as to the true 
meaning of this reservation. The most 
important specific things which these 
societies have attempted to accomplish, 
by subsequent by-laws and bind exist- 
ing members, have been to increase 
the rates of assessment, to rerate mem- 
bers as of their attained age, to make 
suicide an offense in whole or in 
part, to reduce disability benefits, make 
death or accident due to intoxication a 
defense, make the certificates void in 
case the member enters certain named 
hazardous occupations, to compel the 
member to submit his claim to a tribunal 
created within the order itself, arbitrarily 
reduce the amount payable under the cer- 
tificates, to change the time of payment 
of assessments, postpone the time of pay- 
ment of benefits, distribute benefits 
among the living, instead of the dead, to 
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repeal the incontestable clause, to make 
the local lodge the agent of the member, 
instead of the agent of the supreme 
lodge, to change the contingency insured 
against, limit the time within which suit 
shall be commenced, nullify the presump- 
tion of death after 
seven years’ ab- 
sence, nullify en- 
dowment benefits, 
restrict the juris- 
diction where suit 
may be brought, 
etc. 

This article is de- 
signed as a work- 
ing tool for the 
busy lawyer who is 
investigating this 
question, rather 
than an article re- 
flecting the opin- 
ions or conclusions 
of the author. To 
this end, what is 
believed to be all 
of the opinions of 
the courts of last 
resort, and many 
of the opinions of 
inferior courts, 
have been collect- 
ed, classified, and 
arranged under 
two heads. I. The 
opinions in each 
state, arranged alphabetically and giving 
merely the conclusion of the court, as 
well as the nature of the by-laws sus- 
tained or not sustained, as being bind- 
ing upon existing members. 

II. The same cases are classified with 
reference to the point decided; that is, 
if a society passed a law increasing rates, 
it is stated whether sustained or not sus- 
tained, as binding upon existing member. 

There are many interesting collateral 
questions which have come before the 
courts, and which might be discussed and 
the authorities collected, such as: It is 
usually held that by-laws are to be given 
a prospective, rather than a retrospective 
effect where the language used is sus- 
ceptible of such interpretation. It is also 
usually held that by-laws are to be con- 
strued most strongly in favor of the 
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member against the society. Where by- 
laws are held as not to be binding upon 
existing members, but nevertheless the 
society attempts to make them binding, 
a most difficult question arises as to the 
rights of the existing member, and as 
to his measure of damages, if he elects 
to regard the contract terminated by the 
wrongful act of the society; but to classi- 
fy the authorities according to the plan 
here outlined, on these and other kindred 


Table 


All the Cases in Courts of Last Resort 


Case and Comment 


subjects, would extend this article be- 
yond the limits prescribed. Therefore, 
no effort is made to cover these subjects 
in this article. 


Bibliographical Note.—Valuable notes 
on the questions here treated are found 
in 3 L.R.A. 409; 7 L.R.A.(N.S.) 1154; 
31 L.R.A.(N.S.) 417; 83 Am. St. Rep. 
706; 63 C. C. A. 285; 1 Ann. Cas. 717, 
and 10 Ann. Cas. 625. 


One 


Arranged Alphabetically with Reference 


to the States. 


In the following cases the right of the 


such amendment binding on existing members, was passed upon. 


society to amend its by-laws, and make 
Where the 


word “sustained” is used, following the title of the cause, it is meant that the by- 
law was held to be binding upon existing members, and where the words “not sus- 
tained” are used, it is meant that the by-law was held not to be binding upon ex- 


isting members. 


Ala.—Making suicide a defense, sustained. Knights 
of Golden Rule v. Ainsworth, 71 Ala. 436, 46 Am. 
Rep. 332; Frat. Union of Am. v. Zeigler, 145 Ala. 
287, 39 So. 751. 

Cal.—Reducing amount payable, not sustained. 
Bornstein v. Ind. Order B’nai B’rith, 2 Cal. App. 
624, 84 Pac. 271. Changing disability and sick bene- 
fits, sustained. Stohr v. San Francisco Musical Fund 
Society, 82 Cal. 557, 22 Pac. 1125. Reducing amount 
of benefits, sustained. Bowie v. Grand dge of 
Legion of the West, 99 Cal. 392, 34 Pac. 103. Re- 
classifying as to age, not sustained. Benjamin v. 
Mut. Res. Fund Life Asso. 146 Cal. 34, 79 Pac. 517. 
Changing eligibility of beneficiary sustained. Cald- 
well v. Grand Lodge of United Workmen of Cal. 148 
Cal. 195, 113 Am. St. Rep. 219, 82 Pac. 781, 7 Ann. 
Cas. 356, 2 L.R.A.(N.S.) 653. Increasing rates, sus- 
tained. Schmierer v. Mutual Reserve Fund Life 
Asso. 153 Cal. 208, 94 Pac. 887. : 

Colo.—Increasing rates as to certain hazardous oc- 
cupations, sustained. Woodmen of the World v. 
Woods, 34 Colo. 1, 81 Pac. 261. Changing time of 
payment of assessments, sustained. Brown v. Knights 
of Protected Ark, 43 Colo. 289, 96 Pac. 450. 

oe eee of selling liquor, sus- 
tained. A. O. U. W. v. Burns, 84 Conn. 356, 80 
Atl. 157. Changing eligibility of beneficiary, sus- 
tained. Masonic Mut. Benefit Asso. v. Severson, 71 

Conn. 719, 43 Atl. 192. Increasing rates as to 
hazardous occupations, sustairied. Gilmore v. Knights 
of Columbus, 77 Conn. 58, 107 Am. St. Rep. 17, 58 
Atl. 223, 1 Ann. Cas. 715. 

Ga.—Reducing amount payable, not sustained. 
American Legion of Honor v. Jordan, 117 Ga. 808, 
45 S. E. 33. Requiring submission of claim to tri- 
bunal within order, sustained. Union Fraternal 
League v. Johnston, 124 Ga. 902, 53 S. E. 241. 

Ill.—Change must be expressly agreed to. North- 
western Benev. & Mut. Aid Asso. v. Wanner, 24 IIl. 
App. 357. Increasing rates, sustained. Fullenwider 
v. Royal League, 73 Ill. App. 321, affirmed in 180 
Ill. 621, 72 Am. St. Rep. 239, 54 N. E. 485. Making 
suicide a defense, sustained. Knights of Maccabees 
v. Hammers, 81 Ill. ao. 560; Knights of Maccabees 

v. Stensland, 105 Ill. App. 267, affirmed in 206 III. 
124, 99 Am. St. Rep. 137, 68 N. E. 1098; Knights 
of Pythias v. Kutscher, 179 Ill. 341, 70 Am. St. Rep. 
115, 53 N. E. 620, reversing same case, 72 Ill. aap 
462; a of Pythias v. Trebbe, 179 Ill. 348, 70 
Am. St. . 120, 53 N. E. 730, reversing 74 II. 
App. 545; Scow v. Royal League, 223 Ill. 32, 79 


N. E. 42. Subsequently enacted by-laws not binding 
where member has not expressly agreed to be so 
bound. Knights & Ladies of Security v. Dillon, 108 
Ill. App. 183, affirmed in 212 Ill. 320, 72 N. E. 
367, but reversed on another point. Chan ing dis- 
ability benefits, sustained. Theorell v. Court o onor, 
115 Ill. ~—-. 313. Increasing rates, sustained. Cham- 
pion v. annahan (Brotherhood of Loc. Firemen) 
138 Ill. App. 387; Pierce v. Bankers’ Union, 140 Ill. 
App. 495. Reclassification of prohibited occupation, 
sustained. Garrity v. Catholic Order of Foresters, 
148 Ill. App. 189, affirmed in 243 Ill. 411, 90 N. 
E. 753. Making death by intoxication a defense, 
sustained. Knights of Pythias v. Kutscher, 179 Ill. 
341, 70 Am. St. Rep. 115, 53 N. E. 620, reversing 
72 il. App. 462. C anging eligibitity of beneficiary, 
sustained. Baldwin v. Begley (Ind. Order of Fores- 
ters) 185 Ill. 180, 56 N. E. 1065, reversing 84 Ill. 
App. 674; ag v. Nowak (Catholic Or. of For- 
esters) 223 Ill. 301, 79 N. E. 112, 7 L.R.A.(N.S.) 393, 
127 Ill. App. 125, reversing Royal Arcanum v. Me- 
Knight, 238 Ill. 349, 87 N. E. 299. Prohibiting occu- 
ation—saloon-keeper, sustained. Moerschbaecher v. 
oyal League, 188 Ill. 9, 59 N. E. 17, 52 L.R.A. 281. 
Amendment must be expressly agreed to, or_ not bind- 
ing. Peterson v. Gibson (Scandinavian Mut. Aid 
Asso.) 191 Ill. 365, 85 Am. St. Rep. 263, 61 N. E. 127, 
54 L.R.A. 836, affirming 92 Ill. App. 595. : 
Ind.—Making suicide a defense, not sustained. 
Court of Honor v. Hutchens, 43 Ind. App. 321, 82 
N. E. 89, reversing — Ind. App. —, 79 N. E. 409; 
Court of Honor v. Rausch, — Ind. App. —, 95 
N. E. 1018. Repealing incontestable clause, not sus- 
tained. Court of Honor v. Hutchens, 43 Ind. App. 
321, 82 N. E. 89, reversing 79 N. E. 409; Court 
pene v. Rausch, — Ind. App. —, 95 N. E. 
Iowa.—Amendment not binding where no right re- 
served. Courtney v. United States Masonic Ben. 
Asso. — Iowa, —, 53 N. W. 238. Change must be 
expressly agreed to. Hobbs v. Iowa ut. Ben. 
Asso. 82 Iowa, 107, 31 Am. St. Rep. 466, 47 N. W. 
983, 11 L.R.A. 299. Sieverts v. National Benev. Asso. 
95 Iowa, 710, 64 N. W. 671; Farmers Mut. Hail 
Ins. Asso. v. Slattery, 115 Iowa, 410, 88 N. W. 
949. Defining disability, sustained. Ross v. Modern 
Brotherhood, 120 Iowa, 692, 95 N. W. 207. Re 
classifying as to hazardous occupations, sustained. 
Norton v. Catholic Order of Foresters, 138 Iowa, 
464, 114 N. W. 893, 24 L.R.A.(N.S.) 1030. In- 
creasing rates, sustained. Fort v. Iowa Legion of 
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Honor, 146 Iowa, 183, 123 N. W. 224. Making death 
caused by intoxication a defense, sustained. Ury v. 
Modern Woodmen of America, 149 Iowa, 706, 127 
N. W. 665. Changing contingency insured against, 
not sustained. Jordan v. Iowa Mutual Tornado Ins. 
Co. 151 Iowa, 73, 130 N. W. 177, Ann. Cas. 1913 A, 
266. 

Kan.—Amendment not binding unless expressly 
agreed to. Miller v. Tuttle, — Kan. —, 73 Pac. 
(Knights and Ladies of Security). Increasing rates, 
sustained. Miller v. Knights and Ladies of Security, 
69 Kan. 234, 76 Pac. 830. Making suicide a defense, 
sustained. Knights of Maccabees of World v. Nel- 
son, 77 Kan. 629, 95 Pac. 1052. 

La.—Making suicide a defense, sustained. Daugh- 
ty v. Knights of Pythias, 48 La. Ann. 1203, 55 Am. 

Rep. 310, 20 So. 712. Reducin ee payable, 
oa sustained. Russ v. American gion of Honor, 
110 La. Ann. 588, 98 Am. St. Rep. 469, 34 So. 697. 

Md.—Changing eligibility of beneficiary, sustained. 
Mathieu v. Mathieu (Knights of Columbus 112 Md. 
625, 77 Atl. 112, 

Mass.—Changing eligibility of beneficiary, sustained. 
Sargent v. Knights of Honor, 158 Mass. 557, 33 N. 
E. 650. Right to change disability benefits, sustained. 
Pain v. Société St. Jean Baptiste, 172 Mass. 319, 70 
Am. St. Rep. 287, 52 N. E. 502. Reclassifying as to 
age, seen Messer v. A. O. U. W. 180 Mass. 
321, 62 N. E. 252; Reynolds v. Royal Arcanum, 192 
Mass. 150, 78 N. E. 129, 7 Ann. Cas. 776, 7 L.R.A. 
(N.S.) 1154. Reducing amount payable, not sustained. 
Newhall v. American Legion of Honor, 181 Mass. 
111, 63 N. E. 1; Porter v. American Legion of Honor, 
183 Mass. 326, 67 N. E. 238. Increasing rates, sus- 
tained. Reynolds v. Royal Arcanum, 192 Mass. 150, 
78 N. E. 129, 7 Ann. Cas. 776, 7 L.R.A.(N.S.) 1154. 
Limiting time in which to commence action, not sus- 
tained. Atty. Gen. v. American Legion of Honor, 
196 Mass. 151, 81 N. E. 966. 

Mich.—Limiting risk assumed, sustained (fire in- 
surance). Borgards v. Farmers’ Mut. Ins. Co. 79 
Mich. 440, 44 N. W. 856. Reducing disability bene- 
fits, not sustained. Starling v. Royal Templars of 
Temperance, 108 Mich. 440, 62 Am. St. Rep. 709, 
66 N. W. 340. Reducing amount payable, not sus- 
tained. Pokrefky v. Detroit Firemen’s Fund Asso. 
121 Mich. 456, 80 N. W. 240. Changing eligibility 
of beneficiary, sustained. Brinen v. Catholic Mut. 
Ben. Asso. 140 Mich. 220, 103 N. W. 603. Increas- 
ing rates, sustained. Wineland v. Knights of Macca- 
bees, 148 Mich. 618, 112 N. W. 696; Williams v. 
Catholic Mut. Ben. Asso. 152 Mich. 1, 115 N. W. 
1060. Cutting off endowment benefits, not sustained. 
"a" v. Knights of Maccabees, 148 Mich. 618, 

N. W. 696. Requiring submission of claim to 
je within Order, sustained. Monger v. a 
Era Asso. 156 Mich. 645, 121 N. W. 823, 24 L.R 
(N.S.) 1027. Prohibitin: occupation— liquor eae 
sustained. Brown v. Knights of Maccabees, 167 
Mich. 123, 132 N. W. 562. 

Minn.—Making assessment due without notice 
(member had no notice of change), not sustained. 
Thibert v. Knights of Honor, 78 Minn. 448, 79 Am. 
St. Rep. 412, 81 N. W. 220, 47 L.R.A. 136. Re- 
classifying as to age, not sustained. Ebert v. Mutual 
Reserve Fund Life Asso. 81 Minn. 116, 83 N. W. 
506, 834, 84 N. W. 457. Prohibiting occupation of 
freight brakeman (member had no notice of change), 
not sustained. Tebo v. Royal Arcanum, 89 Minn. 
3, 93 N. W. 513. Making suicide a defense, not sus- 
tained. Olson v. Court of Honor, 100 Minn. 117, 
117 Am. St. Rep. 676, 110 N. W. 374, 10 Ann. Cas. 
622, 8 L.R.A.( ‘S.) 521. 

Miss.—Making suicide a defense, sustained. Dornes 
v. Knights of Pythias, 75 Miss. 466, 23 So. 191. 
Must ex mpressly agree to be bound by onmaouseet 
laws. mer Benefit Asso. v. Hoskins, 99 Miss. 
812, 56 So. 16 

Mo. © Prohibiting occupation of saloon-keeper, sus- 
tained. Ellerbe v. Faust, 119 Mo. 653, 25 S. W. 
390, 25 L.R.A. 149 (Masonic Mut. Ben. Asso.). Mak- 
ing suicide a defense, not sustained. Morton v. Royal 
League, 100 Mo. App. 76, 73 S. W. 259; Smith v. 
Knights of Pythias, 83 Mo. App. 512; Lewine Vv. 
Knights of Pythias, 122 Mo. App. 547, Ss. W. 
821; -_ 2, v. Knights of Raimi 12 Mo. 
App. 591, 99 S. W. 817; Wilcox v. Court of Honor, 
134 Mo. 8 547, 114 S. W. 1155; Smail v. Court of 
Honor, 136 Mo. App. 434, 117 S. W. 116; Kavanaugh 
v. Royal League, 158 Mo. App. 234, 138 S. W. 359. 
Increasing rates, sustained. Richmond v. Cer of 
Mutual Protection, 100 Mo. App. 8, 71 S. W. 736 
Trisler v. Mutual Reserve Fund Life Asso. 128 Mo. 


App. 497, 106 S. W. 1082. Changing definition—“lose 
foot or hand,” not sustained. Sisson v. Court of 
Honor, 104 Mo. App. 54, 78 S. W. 297. Member 
must have expressly a reed to be bound. Pearson v. 
Knight Templars & Masons Indemnity Co. 114 Mo. 
App. 283, 89 S. W. 588; Edwards v. American Pa- 
triots, 162 Mo. App. 231, 144 S. W. 1117. Defining 
accident by requiring external marks of violence, not 
sustained. Young v. Railway Mail Asso. 126 Mo. 
App. 325, 103 S. W. 557. Changing eligibility of 
beneficiar, , sustained. Dieterich v. Modern - 
men of America, 161 Mo. App. 97, 142 S. W. 460. 

Neb. —Declaring forfeiture for no nee of assess- 
ments, sustained (fire insurance). armere Mut. Ins. 
Co. v. Kinney, 64 Neb. 808, 90 N. W. 926. Right 
to except accident due to vertigo, sustained. Hall v. 
Western Travelers Acci. Asso. 69 Neb. 601, 96 N. 
bes, 170. Making suicide a defense, sustained. Lange 

Royal Highlanders, 75 Neb. 188, 121 Am. St. Rep. 
736, 106 N. W. 224, 110 N. W. 1110, 10 LR.AANS) 
666. Increasing rates, sustained (reserve power not 
shown in opinion). Shepperd v. Bankers’ Union of 
the World, 77 Neb. 85, 108 N. W. 188, 110 N. W. 
1019; Johnson v. Bankers’ Union of the World, 83 
Neb. 48, 118 N. W. 1104. 

N. H:—Changing beneficiary in certain contingen- 
cies, sustained. American Legion of Honor v. Adams, 
68 N. H. 236, 44 Atl. 380. 

N. J.—Reducing amount payable, not sustained. 
O’Neill v. American Legion of Honor, 70 N. J. L. 
410, 57 Atl. 463, 1 Ann. Cas. 422. Making suicide a 
defense, not sustained.  Sautter v. Improved Order 
of Heptasophs, 72 N. J. L. 325, 62 Atl. 529. Prohibit- 
ing occupation of saloon-keeper, sustained. State ex 
rel. Strang v. A. O. U. W. 73 N. J. L. 500, 64 Atl. 
93. Increasing rates, not sustained. Poole v. Brother- 
hood of America, — J. Eq. —, 85 Atl. 821. 

N. Y. —Distributing benefits among living members, 
not sustained. Parish v. New York Produce Ex- 
change, 169 N. Y. 34, 61 N. E. 977, 56 L.R.A. 149. 
Making suicide a defense, not sustained. Weber v. 
Knights of Maccabees, 172 N. Y. 490, 92 Am. St. 
Rep. 753, 65 N. E. 258; Shipman v. Protected Home 
Circle, 174 N Y. 398, 67 N. E. 83, 63 L.R.A. 347 
(sustained—insured being sane). Reducing amount 
payable, not sustained. ngan v. American Legion 
of Honor, 174 N. Y. 266, 66 N. E. 932; Evans v. 
Southern Tier Masonic Relief Asso. 182 N. Y. 453, 
75 N. E. 317. Reducing amount pa able in case of 
disability, not sustained. Beach v nights of Mac- 
cabees, 177 N. Y. 100, 69 N. E. 281. Increasing 
rates, not sustained. ers ‘ Ancient Order of 
United Workmen, 188 N'Y 280, 80 N. E. 1020; 
Wright v. Knights of eieuktes 196 N. Y. 391, 134 
Am, St. Rep. 838, 89 N. E. 1078, 31 L.R.A.(N.S.) 423; 
Dowdall v. Catholic Mut. Ben. Asso. 196 N. Y. 405, 
89 N. E. 1075, 31 L.R.A.(N.S.) ae = v. WN 


Serene, 206 N. Y. 591, 100 N. 411, — L.R.A 
S.) — (pending in us 2 Ct. ‘on writ of 
Saaeiatn 


There are a large number of reported 
cases in the lower courts of New York, 
but as the law is well established by the 
court of appeals of New York, none of 
the cases are here cited. 


N. C.—lIncreasing rates, not sustained. Strauss v. 
Mutual Reserve Fund Life Asso. 126 N. C. 971, 83 
Am. St. Rep. 699, 971, 36 S. E. 352, 54 L.R.A. 605, 
128 N. C. 465, 83 Am. S. Rep. 706, 39 S. E. 55, 
54 L.R.A. 609. Making Lodge agent for member, 
not sustained. Bragaw v. oe & Ladies of 
Honor, 128 N. C. 354, 38 S. 905, 54 L.R.A. ~ 
Reducing amount payable, not "eae Makel 
pa Legion of Honor, 133 N. C. 367, 4 Ss. 
E. 64 
Ohio.—Making suicide a defense, sustained. Tisch 
v. Protected Home Circle, 72 Ohio St. 233, 74 N. 
E. 188. Repealing presumption of death after seven 
years’ absence, sustained. McGovern v. Brotherhood 
saat Firemen & Engineers, 31 Ohio C. C. 
43. 

Or.—Changing Py ite af beneficiary, not sus- 
tained. Wist v. 6. U W. 22 Or. 271, 29 Am. St. 
Rep. 603, 29 .- "610. 

Pa.—Postponing time of payment of benefits, not 
sustained. Hale v. Equitable Aid Union, 168 Pa. 
377, 31 Atl. 1066. Making suicide a defense, sus- 
tained. Chambers v. Knights of Maccabees, 200 Pa. 
244, 86 Am. St. Rep. 716, 49 Atl. 784. 
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Tenn.—Making suicide a defense, sustained. 
Knights of Pythias v. La Malta, 95 Tenn. 157, 31 
S$. W. 493, 30 L.R.A. 838. eo eng, J nege owe able, 
not sustained. Gaut v. American gion of Henor, 
1070, 55 L.R.A. 465. In- 


107 Tenn. 603, 64 S. W. 

creasing rates, sustained. Conner v. Golden Cross, 
117 Tenn. 549, 97 S. W. 306. Rerating as of at- 
tained age, sustained. Conner v. Golden Cross, 117 
Tenn. 549, 97 S. W. 306. : 

Tex. —Changing _— of beneficiary, sustained. 
West v. A. O. W. 4 Tex. Civ. App- 471, 37 S. 
W. 966 (but care _— Tex. —, 146 S. . 160). Re- 
ducing amount payable, sustained. Duer v. Order of 
Chosen Friends, 21 Tex. Civ. App. 493, 52 S. W. 109 
(but see 146 S. W. 160). Making suicide a defense, 
sustained. Eversberg = Knights of Maccabees of the 
World, 33 Tex. Civ. App. 549, 77 S. W. 246 (but see 
— Tex. —, 146 S. wW 160). Increasing rates, sus- 
tained. United Ben. Asso. v. Cass, 54 Tex. Civ. 
App. 628, 119 S. W. 123 (but see — Tex. —, 146 
§. 160). Right te fix place where suit must be 
brought, not sustained. Eaton v. International Travel- 
er’s Asso. — Tex. Civ. App. —, 136 S. W. 817. 
Increasing rates, not sustained. Ericson v. Fraternal 
Mystic Circle, — Tex. —, 146 S. W. 160, reversing 
— Tex. Civ. App. —, 131 S. W. 92. 

Vt.—Reducing sick benefits, sustained. 
Mutual Society of St. Joseph, 46 Vt. 362 


Va.—Making suicide a defense, sustained. Plunkett 


v. or rder of Heptasophs, 105 Va. 643, 55 
Ss. 9. 


Fugure v. 


Wis.—Reclassification of 
sustained. Schmidt v. Knights of Maccabees, 97 
Wis. 528, 73 N. W. 22. Making suicide a defense, 
sustained. Hughes v. Wisconsin Odd Fellows Mut. 
L. Ins. Co. 98 Wis. 292, 73 N. W. 1015. Prohibiting 
occupation of liquor business, sustained. Loeffler v. 
Modern Woodmen of America, 100 Wis. 79, 75 N. 
W. 1012; Langnecker v. A. O. U. W. 111 Wis. 279, 
87 Am. St. Rep. 860, 87 N. W. 293, 55 L.R.A. 185. 


prohibited occupations, 


Case and Comment 


Reducing —- payable, not sustained. Wuerfler v. 
Wisconsin Order o Druid s, 116 Wis. 19, 96 Am. 
St. Rep. 940, 19 N. W. 433; Stirn v. "Bohemian 
Slavonian Benev. Soc. 150 Wis. 13, 136 N. W. 164. 
Rerating as of attained age—requiring payment of 
what should have been paid from beginning and in 
default, Puree to policy, not sustained. Jacger Vv. 
Order of Hermann’s Sons, 149 Wis. 354, 1 ; ae 
869, 39 L.R.A.(N.S.) 494. 

U. S.—Increasing rates, sustained. Haydel v. Mu- 
tual Reserve Fund Life Asso. 98 Fed. 200, divest 
44 C. C. A. 169, 104 Fed. 718 (eh. Cir.) ; Gaines v. 
Royal Arcanum, 140 Fed. 978 (C. M. Tenn.). 
er tk rates, sustained. bce v. Mutual Re- 

ns. Co. 81 C. C. A. 71, 151 Fed. 461 ~_ 
Increasing rates, not sustained. uO h'y 
Knights of Pythias, 198 Fed. 967 (D. C 
Reducing, amount payable, not Seek Rinks 
Templars’ & Masons’ Life Indemnity Co. v. Jarman, 
44 C. C. A. 93, 104 Fed. 638 (8th Cir.), affirmed in 
187 U. S. 197, "47 _L. ed. 139, 23 Sup. Ct. Rep. 108; 
Getz v. pimerican Legion of Honor, ~ Fed. 261 (C. 
C. E. D. Pa.), affirmed in 50 C. C. A. 153, 112 Fed. 
139 “at Ge); American Legion of Honor v. Black, 

9 C. C. A, 414, 123 Fed. 650 (3d Cir.), affirming 120 
Fed, Séo" etition a writ of certiorari denied in 
191 U. S. 568, 48 L. ed. 305, 24 Sup. Ct. Rep. 841; 
American Legion of Honor v. Champe, 63 C. C. A 
282, 127 Fed. 541, (6th Cir.) American Legion of 
Honor v. Daix, 64 C. C. A. 435, 130 Fed. 101 (3d 
Cir.), affirming 127 Fed. 374; American Legion of 
Honor v. Lippincott, 69 L.R.A. 803, 67 C. C. A. 650, 
134 Fed. 824 (3d Cir.), affirming 130 Fed. 483). 
Changing nature of accident for which company is 
liable, sustained. United Commercial Travelers of 
America v. Smith, 112 C. C. A. 442, 192 Fed. 102 
(7th Cir.). Prohibiting occupation of liquor dealer, 
sustained. Fraternal Union of America v. Light, 115 
C. C. A. 591, 195 Fed. 903 (8th Cir.). Rerating as 
of attained age, sustained. Gaut v. Mutual Reserve 
Fund Life Asso. 121 Fed. 403. 


Table Two 


Cases Classified With Reference to the Point Decided 


Action.—Limiting time in which to commence, not 
sustained. Atty. Gen. v. American Legion of H. 196 
Mass. 151, 81 N. E. 966. Fixing place where must 
be brow ht, not sustained. Eaton v. International 
Traveler’s Asso. — Tex. Civ. App. —, 136 S. W. 817. 

Age.—Reclassification as to, not sustained. Ben- 
jamin v. Mutual Reserve Fund Life Asso. 146 Cal. 
34, 79 Pac. 517; Ebert v. Mutual Reserve Fund Life 
Asso. 81 Minn. 116, 83 N. W. 506, 834, 84 N. W. 
457. Reclassification as to, sustained. Messer v. A. 
O. U. W. 180 Mass. 321, 62 N. E. 252; Reynolds v. 
Royal Arcanum, 192 Mass. 150, 78 N. E. 129, 7 Ann. 
Cas. 776, 7 L.R.A.(N.S.) 1154. Rerating as of at- 
tained, sustained. Gaut v. Mutual Reserve Fund Life 
Asso. 121 Fed. 403; Conner Vv. Golden 
Cross, 117 Tenn. 549, 97 S. W. 306. Rerating as of 
attained age, requiring payment of what should have 
been paid from beginning and in default charging to 
policy, not sustained. Jaeger v. Order of Hermann’s 
Sons, 149 Wis. 354, 135 N. W. 869, 39 L.R.A.(N.S.) 
494. 

Amount.—Amount payable reduced, not sustained. 
Knights Templars’ & Masons Life Indemnity Co. v. 
Jarman, 44 C. C, A. 93, 104 Fed. 638 (8th Cir.) af- 
firmed in 187 U. S. 197, 47 L. ed. 139, 23 Sup. Ct. 
Rep. 108); Getz v. pAmerican Legion of Honor, 109 
Fed. 261 (C. C. E. D. Pa.) (affirmed 50 C. C. A. 153, 
112 Fed. 119) (3d Cir.); American Legion of Honor 
v. Getz, 50 C. C. A. 153, 112 Fed. ‘ie (3d Cir.) 
(affirming Pe: Fed. 261); Am. L. of H. ee, 
63 C. C. A. 282, 127 Fed. 541 (6th Cir.); L. of 
H. v. Black, 59°C. C. A. 414, 123 Fed. ésomsd Cir. 
(affirming 120 Fed. 580, petition for writ of C. denied, 

§ 568, 48 L. ed. 305, 24 Sup. Ct. Rep. 841: 
Am. L. of H. v. Daix, 64 C. C. A. 435, 130 Fed. = 
(3d Cir.), affirming 127 Fed. 374); Am. L. of H. 
Lippincott, 69 L.R.A. 803, 67 C. A 650, 134 Fed. 
824 (3d Cir.) (affirming 130 Fed. 483); Poa 
v. Independent Order gl B’rith, 2 Cal. App. 624, 
&4 Pac. 271; Am. L. of H. ordan, 117 Ga. 808, 45 
E. 33; Russ v. Am. L. a . 110 La. 588, 98 Am. 


St. Rep. 469, 34 So. 697; Newhall v. Am. L. of H. 


181 Mass. 111, 63 N. E. 1; Porter v. Am. L. of H. 
183 Mass. 326, 67 N. E. 238; Pokrefky v. Detroit 
Firemen’s Fund Asso. 121 Mich. o. 80 N. W. 240; 
O’Neill v. Am. L. of H. 70 N. J. 410, 57 Atl. 463, 
1 Ann. Cas. 422; Langan v. Am. C of H. 174 N. Y. 
266, 66 N. E. 932; Beach v. Knights of Maccabees, 177 
N. Y. 100, 69 N. E. 281; Evans v. Masonic Relief 
Asso. 182 N. % 453, 75 N. E. 317; Makely v. Am. 
L. of H., 133 N. C. "367, 45 S. E. 649; Gaut v. Am. 
H. 107 Tenn. 603, 64 S. W. 1070, 55 L.R.A. 
465; Wuerfler v. Wisconsin Order of Druids, 116 
Wis. 19, 96 Am. St. Rep. 940, 92 N. W. 433; Stirn 
v. Bohemian Slavonian Benev. Soc. 150 Wis. 13, 136 
N. W. Amount payable reduced, sustained. 
Duer v. Order of Chosen Friends, 21 Tex. Civ. App. 
pi 52 S. W. 109. (But see — Tex. —, 146 S. W. 
). 
Assessments.—Chan 


ing time of peyment. sustained. 
Brown v. Knights of 


rotected Ark, 43 Colo. 289, 96 
Pac. 450. Making assessments due without notice, 
not sustained. hibert v. Knights of Honor, 78 
Minn. 448, 79 Am. St. Rep. 412, 81 N. W. 220, 47 
L.R.A. 136. Forfeiture for nonpayment, sustained. 
Farmers’ Mut. Ins. Co. v. Kinney, 64 Neb. 808, 90 
N. W. 926 (fire insurance). 
Beneficiary. Spee eligibility of, 
ge 


sustained. 
Caldwell v. Grand 


of United Workmen, 148 
Cal. 195, 113 Am. St. Rep. 219, 82 Pac. 781, 7 Ann. 
Cas. 356, 2 L.R.A.(N.S.) 653; Masonic Mut. Ben. 
Asso. v. Severson, 71 Conn. 719, 43 Atl. 192; Bald- 
win v. Begley (Ind. Order of Foresters), 185 Ill. 
180, 56 N. E. 1065, reversing 84 Ill. App. 674; Mur- 
phy v. Nowak, 223 Ill. 301, 79 N. E. 112, 7 L.R.A. 

S.) 393, reversing 127 1. App. 125; Royal Ar- 
came v. McKnig€t, 238 Ill. 349, 87 N. E. 299; Ma- 
thieu v. Mathieu (Knights of Columbus) 112 Md. 625, 
77 Atl. 112; Sargent v. Knights of Honor, 158 Mass. 
557, 33 N. E. 650; Brinen v. Catholic Mut. Ben. 
Asso. 140 Mich. 220, 103 N. W. 603; Dieterich v. 
Modern Woodmen of America, 161 Mo. App. 97, 142 
S. W. 460; Am. L. of Honor v. Adams, 68 N. H. 
236, 44 Atl. 380; West v. A. O. U. W. 14 Tex. Civ. 
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App. 471, 37 S. W. 966. Changing. eligibility of, not 
sustained. Wist v. A. O. 22 Or. 271, 29 Am. 
St. Rep. 603, 29 Pac. 610. 

Benefits. —Reducing, not sustained. inteet = 
Knights of Maccabees, 148 Mich. 618, 112 N. W. 
Sustained. Bowie v. G. L. L. of W. 99 Cal. 392. M 
Pac. 103. 

By-Laws.—Member must expressly agree to be 
bound by subsequent or they will not be binding on 
existing members. Northwestern Benev. & Mut. Aid 
Asso. v. Wanner, 24 Ill. App. 357; Knights & Ladies 
of Sec. v. Dillon, 108 Ill. App. 183 (reversed on an- 
other point in 212 Ill. 320, 72 N. E. 367). Peterson 
v. Gibson (Scandinavian Mut. Aid Asso.) 191 IIL. 
365, 85 Am. St. Rep. 263, 61 N. E. 127, 54 L.R.A. 
836; (affirming 92 Ill App. 595); Hobbs v. Iowa 
Mut. Ben. Asso. 82 Iowa, 107, 31 Am. St. Rep. 466, 
47 N. W. 983, 11 L.R.A. 299; Courtney v. United 
States Masonic Ben. Asso. 53 N. W. 238; Sieverts 
v. National Benev. Asso. 95 lowa, 710, 64 N. W. 671; 
Farmers’ Mut. Hail Ins. Asso. v. Slattery, 115 Iowa, 
410, 88 N. W. 949; Miller v. Tuttle, — Kan. —, 
73 Pac. 88; Masonic Ben. Assn. v. Hoskins, 99 Miss. 
812, | 56 So. 169; Pearson v. Knight Templars & Ma- 
sons’ Indemnity Co. 114 Mo. App. 283, 89 S. W. 588; 
Edwards v. American Patriots, 162 Mo. App. 231, 144 
S. W. 1117. 

Claim.—Requiring submission to tribunal within Or- 
der, sustained. Union Fraternal League v. Johnston, 
124 Ga. 902, 53 S. E. 241; Monger v. New Era Asso. 
156 Mich. 645, 121 N. W. 823, 24 L.R.A.(N.S.) 1027. 

Death.—Repealing presumption of death after seven 
yours absence, sustained. McGovern v. Brotherhood 
of Loc. Firemen & Engineers, 31 Ohio C. C. 243. 

Disability Benefits.—Changed, sustained. Stohr v. 
See Francisco Musical Fund Soc. 82 Cal. 557, 22 Pac. 
1125; Theorell v. Court of Honor, 115 Ill. App. 313; 
Ross v. Modern Brotherhood, 120 Iowa, 692, 95 N. W. 
207; Pain v. Societé St. Jean Baptiste, 172 Mass. 319, 
70 Am. St. Rep. 287, 52 N. E. 502; Hall v. Western 
Travelers’ Acci. Asso. 69 Neb. 601, 96 N. W. 178; 
Fugure v. Mutual Soc. of St. Joseph, 46 Vt. 362. 
Changing nature of accident, sustained. United 
Commercial Travelers’ of America v. Smith, 112 C. 
C. A. 442, 192 Fed. 102 (7th Cir.). Changed, not sus- 
a isson v. Court of Honor, 104 Mo. App. 54, 

W. 297; Starling v. R. T. of T., 108 Mich. 440, 
2 y%, St. Rep. 709, 66 N. W. 340. Defining acci- 
dent by reuuiring external marks of violence, not sus- 
tained. a y ve ae Mail Asso. 126 Mo. App. 

325, 103 S. 

Intoxication. at due to a defense, sustained. 
7. hts of Pythias v. Kutscher, 179 Ill. 341, 70 Am. 

ep. 115, 53 N. E. 620, reversing 72 Ill. App. 462 

Ury v. Modern W oodmen, 149 Iowa, 706, 127 N. w 


Incontestable Clause.—Repealing, not sustained. 
Court of Honor v. Hutchens, 43 Ind. App. 321, 82 
N. E. 89; couse of Honor v. Rausch, — Ind. App. — 
95 N. E, 

Living. iain benefits among, not sustained. 
Parish v. New York Produce Exch., 169 N. Y 
61 N. E. 977, 56 L.R.A. 149. 

Lodge. —Making local agent for member, not sus- 
tained. Bragaw v. Knights & Ladies of Honor, 128 

C. 354, 38'S. E. 905, 54 L.R.A. 602. 

ke —Prohibiting hazardous—liquor dealer, 
sustained. Fraternal Union of Am. v. Light, 115 C. 
Cc. A. 591, 195 Fed. 903 (8th Cir.); Gilmore v. 
Knights of *Columbus, 77 Conn. 58, 107 Am. St. Rep. 
17, 58 Atl. 223, 1 Ann. Cas. 715; A. O. U. W. v. 
Burns, 84 Conn. 356, 80 Atl. 157; Moerschbaecher v. 
Royal League, 188 Ill. 9, 59 N. E. 17, 52 L.R.A. 281; 
Brown v. Knights of Maccabees, 167 Mich. 123, 132 
N. W. 562; Ellerbe v. Faust (Mass. Mut. Ben. Asso.) 
119 Mo. 653, 25 S. W. 390, 25 L.R.A. 149; State ex 
rel. Strang v. A. O. U. W. 73 N. J. L. 500, 64 Atl. 
93; Loeffler v. Modern Woodmen of America, 100 
Wis. 79, 75 N. W. 1012; Langnecker v. A. O. U. W. 
111 Wis. 279, 87 Am. St. Rep. 860, 87 N. W. 293, 55 
L.R.A. 185. Reclassification, sustained. Garrity v. 
Catholic Order of Foresters, 148 Ill. App. 189 (af- 
firmed in 243 Ill. 411, 90 N. E. 753); Norton v. Cath- 
olic Order of Foresters, 138 Iowa, 464, 114 N. W. 
893, 24 L.R.A.(N.S.) 1030; Schmidt v. K. of M., 97 
Wis. 528, 73 N. W. 22. Prohibiting freight brake- 
man—no notice to member, not sustained. Tebo v. 
Royal Arcanum, 89 Minn. 3, 93 N. W. 513. 

Payment.—Postponing benefits, not sustained. 
Hale v. Equitable Aid Union, 168 Pa. 377, 31 Atl. 
1066. 

Rates Increased, sustained.—Schmierer v. 
Reserve Fund Life Asso. 153 Cal. 


, 


Mutual 
208, 94 Pac. 887; 


Fullenwider v. Royal League, i Ii. 
firmed in 180 II. eel, 72 Am. St. Rep. 
- Champion v. Hannahan, 138 Ill. 

Bankers’ Union, 140 Ill. App. 495; ‘ort v. Iowa, 
legen of Honor, 146 Iowa, 183, 123 N. W. 224; 
Miller v. Knights & Ladies of Sec. +» 69 Kan. 234, 76 
Pac. 830; Reynolds v. Royal Arcanum, 192 Mass. 150, 
78 N. E. 129, 7 Ann. Cas. 776, 7 L.R.A.(N.S.) 1154; 
Wineland v. Knights of Maccabees, 148 Mich. 618, 
112 N. W. 696; Williams v. Catholic Mut. Ben. Asso. 
152 Mich. 1, 115 N. W. 1060; Richmond v. Order of 
Mut. Protection, 100 Mo. App. 8, 71 S. W. 736; Tris- 
ler v. Mutual Reserve a— Life Asso. 128 Mo. App. 
497, 106 S. W. 1082; Shepperd v. Bankers’ Union of 
World, 77 Neb. 85, ios Nw W. 188, 110 N. W. 1019 
(reserve power not shown by opinion, no right to de- 
crease benefit); Johnson v. Bankers’ Union of the 
World, 83 Neb. 48, 118 N. W. 1104; Conner v. Golden 
Cross, 117 Tenn. 549, 97 S. W. 306; United Benev. 
Asso. v. Cass, 54 Tex. Civ. App. 628, 119 S. W. 123 
(But see — Tex. —, 146 S. W. 160); Haydel v. Mu- 
tual Reserve Fund Life ion 98 Fed. 200 (affirmed 
in 44 C. C. A. 169, 104 Fed. 718—8th Cir.); Barrows 
v. Mutual Reserve L. Ins. Co, 2 C. C. A. 7h, 5 
Fed. 461 (7th Cir.); Gaines v. Royal Arcanum, 140 
Fed. 978 (C. C. M. D. Tenn.). 

Not Sustained.—Smythe v. Knights of Pythias, 198 
Fed. 967 (D. C. N. D. N. Y.); Poole v. Supreme 
Circle Brotherhood of America, (— N. J. Eq. —), 85 
Atl. 821; Ayers v. Order United Workmen, 188 N. 
Y. 280, - N. E. 1020; Wright v. Knights of Macca- 
bees, 196 N. ¥. 391 134 Am. St. Rep. 838, 89 N. E. 
1078, 31 L.R.A.(N.S.) 423; Dowdall v. Catholic Mut. 
Ben. Asso. 196 N. Y. 405, 89 N. E. 1075, 31 L.R.A. 
N.S.) 417; Green v. Royal Arcanum, 206 N. Y. 591, 
100 N. E. 411, — L.R.A.(N.S.) —, (Pending U. S. 
Sup. Ct.); Strauss v. Mutual Reserve Fund Life Asso. 
126 N. C. 971, 83 Am. St. Rep. 699, 36 S. E. 352, 54 
L.R.A. 605, 128 N. C. 465, 83 Am. St. Rep. 706, 39 
S. E. 55, 54 L.R.A. 609; Ericson v. Fraternal Mys- 
tic Circle, — Tex, —, 146 W. 160, reversing — 
Tex. Civ. App. —, 131 S. we 92. 

Risk.—Limiting assumed (fire 
Borgards v. Farmers’ Mut. Ins. Co., 79 Mich. 440, 44 
N. . 856. Not sustained. Jordan v. Iowa Mut. 
Tornado Ins. Co. 151 Iowa, 73, 130 N. W. 177, Ann. 
Cas. 1913 A, 266. 

Suicide Defense, Sustained.—Knights of Golden 
ule v. Ainsworth, 71 Ala. 436, 46 Am. Rep. 332; 
Fraternal Union of Am. v. Zeigler, 145 Ala. Daz, = 

1 


321 (af- 
, 54.N. E. 
5. 38); Pierce 


ins.), sustained. 


So. 751; Knights of Pythias v. Kutscher, 179 
341, 70 ‘Am. St. Rep. 115 
Ill. App. 462; 
348, 70 Am. St. Rep. 120, 53 N. E. 730 (reversing 
74 Ii. nl 545); Scow v. Royal League, 223 II. 
32, 79 N E. 42; Knights of Maccabees v. Hammers, 
81 Il. App. 560; K. of M. v. Stensland, 105 Ill. App. 
267 (affirmed in'206 Ill. 124, 99 Am. St. Rep. 137, 68 
N. E. 1098; K. of M. v. ‘Nelson, 77 Kan. 629, 95 
Pac. 1052; Daughtry v. Knights of Pythias, 48 La. 
Ann. 1203, 55 Am. St. Rep. 310, 20 So, 712; Olson 
v. Court of Honor, 100 Minn. 117, 117 Am. St. Rep. 
676, 110 N. W. 374, 10 Ann. Cas. 622, 8 L.R. 
(N.S.) 521; Dornes v. Knights of Pythias, 75 Miss. 
466, 23 So. 191; Lange v. Royal Highlanders, 75 Neb. 
188, 121 Am. St. Rep. 786, 106 N. W. 224, 110 N. 
W. 1110, 10 L.R.A.(N.S.) 666; Shipman v. Protected 
Home Circle, 174 N. Y. 398, 67 N. E. 83, 63 L.R.A. 
347 (Insured being sane). Tisch v. Protected Home 
Circle, 72 Ohio St. 233, 74 N. E. 188; Chambers v. 
Knights of Maccabees, 200 Pa. 244, 86 Am. St. Rep. 
716, 49 Atl. 784; Knights of Pythias v. La Malta, $8 
Tenn. 157, 31 S. W. 493, 30 L.R.A. 838; Eversberg 
v. K. of M. 33 Tex. Civ. App. 549, 77 S. W. 
(But see — Tex. —, 146 S. W. 160); Plunkett v. 
Improved Or. of Heptasophs, 105 Va. 643, 55 S. E. 
9; Hughes v. Wisconsin oe. pee Mut. L. Ins. 
Co. 98 Wis. 292, 73 N. W. 

Not Sustained.—Court of _ v. Hutchens, 43 
Ind. App. 321, 82_N. E. 89, reversing — Ind. App. —, 
79 Nz 405; Court of Honor v. Rausch, — Ind. 
App. —, 95 N. E. 1018; Smith v. Knights of Pythias, 
83 Mo. "App. 512; Morton v. Royal League, 100 Mo. 
App. adi 73 S. W. 259; Lewine v. Knights of Pythias, 

547, 99 S. W. 821; Zimmerman v. K. 

22 Mo. App. 591, 99 S. W. 817; Wilcox v. 

Court of Honor, 134 Mo. App. 547, 114 S. W. 1155; 
Smail v. Court of Honor, 136 Mo. App. 434, 117 S. 
W. 116; Freeh x Royal League, 158 Mo. App. 
234, 138 S. W. 359; Sautter v. Improved Or. of Hep- 
tasophs, 72 i Js es 325, 62 Atl. 529; Weber v. K. of 
5 172 N. Y. 490, 92 Am. St. Rep. 753, 65 N. E. 


53 N. E. 620, reversing 72 
Knights of Pythias v. Trebbe, 179 Ii. 
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Conclusion: In no jurisdiction is it 
held, in the courts of last resort, that the 
society may, by subsequent by-laws, make 
a horizontal reduction in the amount pay- 
able, but with this one exception, it is 
generally held, in the following states, 
that subsequently enacted by-laws are 
binding upon existing members, though 
such amendments reduce the financial 
value of the certificate: Alabama, Cali- 
fornia, Colorado, Connecticut, Georgia, 
Illinois, Iowa, Kansas, Louisiana, Mary- 
land, Massachusetts, Michigan, Missis- 
sippi, Nebraska, New Hampshire, Ohio, 
Pennsylvania, Tennessee, Vermont, Vir- 
ginia, Wisconsin, and the Federal courts. 

In the following states it is generally 
held that such laws are not binding upon 
existing members, where they decrease 
the financial value of the certificate: In- 
diana, Minnesota, Missouri, New Jersey, 
New York, Oregon and Texas. 

In the following states the question has 
not yet been directly passed upon: Ari- 
zona, Arkansas, Delaware, Florida, 
Idaho, Kentucky, Maine, Montana, Ne- 
vada, New Mexico, North Dakota, Okla- 
homa, Rhode Island, South Carolina, 


When an old familiar fellow slaps you gently 
on the back,— 

Wants to know if you are busy and if business 
isn’t slack, 

Then proceeds to entertain you for a half an 
hour or so 

With a story of his troubles, possibly a tale of 
woe, 

Ten to one he will not thank you but with 
laughter in his eye 

Say he’s going to retain you, if he needs you 
by and by. 


, 


Case and Comment 


South Dakota, Utah, Washington, West 
Virginia and Wyoming. 

The question is now pending before 
the Supreme Court of the United States 
on writ of certiorari, granted in the case 
of Green v. Royal Arcanum, 206 N. Y. 
591, 100 N. E. 411, — L.R.A.(N.S.) 
Presumably the writ was granted 
on the theory that a Federal question 
arises under § 10 of article I of Consti- 
tution of the United States, prohibiting 
the states from passing any law impair- 
ing the obligation of contracts, but upon 
this point the author has no direct in- 
formation. In any event, the decision of 
the Supreme Court of the United States, 
in this case, will have an important bear- 
ing upon the development of the law on 
this subject, and will be awaited with 
interest. 

The author acknowledges his indebted- 
ness to Burton P. Sears, of the Chicago 
Bar, for valuable assistance in the prepa- 
ration of this article. 


Bore 


But he never thinks of leaving till he pumps 


you all he can, 

For whatever else is certain, he’s an economic 
man, 

If you tell him you will charge him in your 
mournful office book, 

He will sidle toward the door way with a 
hunted, anxious look; 

Though you’re hungering and thirsting, for a 
fee you need not try,— 

For he'll say he’s getting ready to retain you 
by and by. 


Such a caller’s pestilential as most lawyers will 


agree, 

For he lacks the grand essential helpful life 
preserving fee. 

How we'd like to leave the office when he en- 
ters at the door, 

For we dread him as a nuisance and an ever- 
lasting bore; ‘ 

Oh! his lawyer friends are many, but they | 
ever sadly sigh, 

When they think of his retainers not a coming 
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Conflict of Laws as to Insurance 
Contracts 


BY GEORGE H. PARMELE 
Editor of Wharton’s Conflict of Laws 





HE selection of the mind and making proper allowance for 
governing law of the constantly changing elements of the 
insurance con- problem. 
tracts involvin : ; : . 
Sabevebete en aa Intention of Parties; Express Stipulation as 
national elements | to Governing Law. 


often presents great Obviously the intention of the parties 
complexities, and re- as to the governing law cannot control 
a choice among’ when the question relates to the formal 
many opposing theories. validity of the contract, or to the condi- 
The determination of the rights of the tions imposed upon the power of the in- 
parties to such a contract may involve the surer to make the contract. But when 
construction of statutes prescribing the the question relates to the construction 
conditions of a foreign insurance come or interpretation of the contract, or to 
pany’s power to do business within the the rights and obligations of the parties 
state; it may require a choice between as affected by the laws not operating as 
the conflicting claims of the law of the limitations of the insurer’s power to eon- 
insurer’s domicil, the law of the insured’s _ tract, the intention of the parties, express 
domicil, the law of the place where the or presumed, as to the governing law, is 
contract is made, the law of the place doubtless the ultimate criterion, subject, 
of performance, the law of the place of course, to the right of the court in a 
where the insured property is located; particular case to refuse, upon the 
the law of the forum; and, when the’ ground of public policy of the forum to 
question relates to the assignment of such give effect to the law so indicated. The 
a contract, the law of the place of the as- stipulation of the parties as to the gov- 
signment. Again, it may be necessary to erning law is conclusive of their inten- 
determine the validity and effect of stipu- tion, and will ordinarily determine the 
lations in the contract by which the par- governing law within the limits just sug- 
ties undertake to designate the govern- gested, although the courts frequently re- 
ing law. The subject is still further com- fuse to apply the law so designated, 
plicated by the fact that no one formula’ either because contrary to an express 
will suffice for the purpose of all the ulti- statute, or to the public policy, of the 
mate questions of law that may arise un- forum. 
der a single contract; and it may be 
necessary % refer one question o the Law of Place Where Contract Is Made. 
law of one jurisdiction and another ques- Many cases declare, in general terms, 
tion to the law of another jurisdiction. that a contract of insurance is governed 
The purpose of the present article is to by the law of the place where it is made. 
suggest the danger of attempting to re- This generalization fails to take account 
duce all questions relating to the govern- of the many different elements that may 
ing law of these contracts to a single for- operate to substitute a different govern- 
mula; and the necessity of keeping in ing law; but has, perhaps, been more fre- 
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quently applied than any other general 
formula to the ascertainment of the gov- 
erning law of substantive questions aris- 
ing under these contracts. 

The preliminary question, however, as 
to where the contract of insurance is 
deemed to have been made, 1. e., consum- 
mated, is itself often one of consider- 
able difficulty, requiring a careful dis- 
crimination of the cases in order to reach 
a correct result, when the parties have 
not expressly stipulated as to the point. 
For example, the local agent of the in- 
surer may have final authority to accept 
the application, and if he does so, the con- 
tract will ordinarily be deemed to have 
been made in the state where it was so 
accepted, although the policy is issued at 
the home office of the insurer in another 
state. Again, the policy may be mailed 
directly to the insured in one state from 
the home office of the insurer in another 
state, or it may be mailed from the home 
office of the insurer, to its agent and de- 
livered to the insured by the latter. 
These and other variations in the facts 
materially affect the conclusion as to 
where the contract was made. 

Assuming that the local agent’s author- 
ity is limited to receiving and forwarding 
applications to the home office of the in- 
surer for acceptance or rejection, the 
contract will ordinarily be deemed to 
have been made at the home office when 
a policy in substantial conformity to the 
application is mailed directly from that 
office to the insured or his agent in an- 
other state, if no conditions precedent to 
its taking effect are expressly imposed, 
and there is nothing in the circumstances 
indicating that the contract was not in- 
tended to take effect until the receipt of 
the policy by the insured” But if the 
policy mailed to the insured or his agent, 
under such circumstances, varies materi- 
ally from the application, the contract will 
be deemed to have been made in the state 
in which the insured received the same 
from the mail, and in which he expressly 


- Meagher v. Etna Ins. Co. 20 U. C. Q. B. 


2State Mut. F. Ins. Co. v. Brinkley Stave & 
Heading Co. 61 Ark. 1, 54 Am. St. Rep. 191, 
31 S. W. 157, 29 L.R.A. 712; Northampton 
Mut. Live Stock Ins. Co. v. Tuttle, 40 N. J. 
— and other cases in note in 63 L.R.A. 
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or impliedly assented to the variation.’ 
When the more ordinary course is pur- 
sued, and the policy is mailed from the 
insurer’s home office in one state to its 
agent in another, and delivered by the 
latter to the insured, the question as to 
where the contract is deemed to have 
been made is affected by a variety of 
facts and circumstances that must be 
kept in mind. Assuming, as is frequent- 
ly the case, that the application or policy 
expressly stipulates that the latter shall 
not be valid or take effect until counter- 
signed by the local agent,* or until the 
payment of the first premium and de- 
livery of the policy,® the contract will be 
deemed to have been made in the state 
where such condition is complied with, 
and the policy delivered, which is usu- 
ally the state of the insured’s residence. 
A question of greater difficulty arises 
when the policy is sent to the insurer’s 
agent but no conditions are expressly im- 
posed upon its delivery. The prevailing 
view, perhaps, in that case is that the con- 
tract will be deemed to have been made 
in the state of the insurer’s home office 
if the first premium accompanies the ap- 
plication, otherwise, in the state where 
the policy is actually delivered by the in- 
surer’s agent. Not infrequently, how- 
ever, the parties by an express stipulation 
in the contract declare in effect that it 
shall be deemed to have been made in a 
particular state, in which case that stipu- 
lation must prevail, unless opposed to the 
public policy of the forum. 


Laws of State of Incorporation as Limitation 
of Insurer’s Powers. 


Assuming that a particular law of the 
state in which the insurer is incorporated 


3 Provident Sav. Life Assur. Soc. v. Hadley, 
43 C. C. A. 25, 102 Fed. 856; Born v. Home 


Ins. Co. 120 Iowa, 299, 94 N. W. 849. 

4 Continental L. Ins. Co. v. Webb, 54 Ala. 
688; Curtiss v. Aitna L. Ins. Co. 90 Cal. 245, 
25 Am. St. Rep. 114, 27 Pac. 211; Fidelity Mut. 
Life Asso. v. Harris, 94 Tex. 25, 86 Am. St. 
Rep. 813, 57 S. W. 635. 

5 Equitable Life Assur. Soc. v. Clements 
(Equitable Life Assur. Soc. v. Pettus) 140 U. 
S. 226, 35 L. ed. 497, 11 Sup. Ct. Rep. 822; 
Mutual L. Ins. Co. v. Cohen, 179 U. S. 262, 45 
L. ed. 181, 21 Sup. Ct. Rep. 106; Metropolitan 
Ins. Co. v. Bradley, 98 Tex. 230, 82 S. W. 1031, 
68 L.R.A. 509. 

6 See cases cited in note in 63 L.R.A. 843. 
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constitutes a limitation of its corporate 
powers, it necessarily accompanies the 
corporation, and applies wherever the- 
contract may be made, and must be given 
due effect, at least in the absence of any 
objection arising from the public policy 
of the forum. The provisions of the 
charter of a corporation frequently oper- 
ate as such limitation of its powers, and 
so apply wherever the contract is made.” 
And so, probably, a statutory provision 
of the state in which the insurer is in- 
corporated, though not included in the 
charter, expressly purporting to deal 
with, and to define and limit the powers 
of, domestic insurance companies, is to 
be regarded as applicable wherever the 
contract may be made or be performable, 
subject of course to the public policy of 
the forum. And it has occasionally 
been intimated that every statute relat- 
ing to insurance enacted in the state in 
which the insured is incorporated is a 
limitation of its powers, which accompa- 
nies it wherever it may contract.2 The 
better view, however, is that a statute of 
a particular state on the subject of in- 
surance, as distinguished from a statute 
relating to the powers of corporations, 
does not apply to contracts made in oth- 
er states, merely because the insurer is 
incorporated in the former state,!® al- 
though, as will appear, it may be applied 
for other reasons. 


Law of Place of Performance. 


The claims of the law of the place of 
performance do not seem to have re- 
ceived the consideration in cases dealing 
with insurance contracts that has been 
accorded them in cases dealing with oth- 


er classes of contracts. In some cases, 
however, the governing law of insurance 
contracts has been defined in the terms 
of the law of the place of performance." 
And in other cases, doubtless, the fail- 
ure to employ such formula is due to the 


7See Supreme Lodge, N. E. O. P. v. Hine, 
82 Conn. 315, 73 Atl. 791; Warner v. Del- 
bridge & C. Co. 110 Mich. 590, 64 Am. St. Rep. 
367, 68 N. W. 283, 34 L.R.A. 701. 

* Supreme Lodge, K. H. v. Nairn, 60 Mich. 
44, 26 N. W. 826. 

9 See, for example, Fidelity Mut. Life Asso. 
v. Ficklin, 74 Md. 172, 21 Atl. 680, 23 Atl. 197; 
Fidelity Mut. Life Asso. v. McDaniel, 25 Ind. 
App. 608, 57 N. E. 645. 
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fact that the contract was made, and was 
performable, at least so far as concerned 
the point in question, in the same state. 
To bring a particular question within 
the operation of the law of the place of 
performance, it must be one which re- 
lates to the performance of the contract. 
In this connection it is to be noted that 
different parts of the contract may have 
different places of performance. Thus, 
while the place of payment of the pre- 
miums, or the place of the payment of 
the loss, is doubtless to be regarded as the 
place of performance for the purposes of 
any question relating to either of those 
provisions, and would thus, upon the 
present hypothesis, furnish the govern- 
ing law of such question, it is not neces- 
sarily so for the purposes of other ques- 
tions. For example, in a case involving 
a contract insuring a bank against loss 
of currency in the mails, the question 
whether one was an “adult” within a pro- 
vision of the policy relating to the prep- 
aration of packages of money was re- 
ferred to the law of Mexico, because it 
was contemplated that the money was to 
be prepared for shipment there, and that 
was therefore the place of performance 
of that part of the contract.? 


Law of State of Insured’s Domicil, or of 
Location of Property. 


As already suggested, many questions 
relating to contracts of insurance are re- 
ferred to the law of the place where the 
contract is made, and this not infrequent- 
ly proves to be the law of the state of the 
insured’s domicil, or of the location of 


10 Mutual L. Ins. Co. v. Cohen, 179 U. 
262, 45 L. ed. 181, 21 Sup. Ct. Rep. 106; Ma 
tual L. Ins. Co. v. Hill, 193 U. S 551, 48 L. 
ed. 788, 24 Sup. Ct. Rep. 538; Metropolitan L. 
Ins. Co. v. Bradley, 98 Tex. 230, 82 S. W. 1031, 
68 L.R.A. 509; Grevenig v. Washington L. Ins. 
Co. 112 La. 879, 104 Am. St. Rep. 474, 36 So. 
790; Mutual L. Ins. Co. v. Mullan, 107 Md. 
457, 69 Atl. 385. 

11See, for example, Fidelity Mut. L. Ins. 
Co. v. Harris, 94 Tex. 25, 86 Am. St. Rep. 
813, 57 S. W. 635; Ruse v. Mutual Ben. L. 
Ins. Co. 23 N. Y. 516; Bottomley v. Metro- 
politan L. Ins. Co. 170 Mass. 274, 49 N. E. 
438; Expressman’s Mut. Ben. Asso. v. Hur- 
oe 91 Md. 585, 80 Am. St. Rep. 470, 46 Atl. 

12 Banco De Sonora v. Bankers’ Mut. Casu- 
alty Co. 124 Iowa, 576, 104 Am. St. Rep. 367, 
100 N. W. 532. 
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the property. As presently noted, ques- 
tions in relation to designation of bene- 
ficiaries in contracts of life insurance 
have sometimes been referred to the law 
of the insured’s domicil as such. And 
such law, or the law of the state in which 
the insured property is located, has in 
some instances been made the prevailing 
law in cases arising in courts of the dom- 


icil, by virtue of an express statute to. 


that effect.4* And it may occasionally be 
applied to certain questions upon the 
grounds of public policy and without the 
aid of an express statute. But, with 
these exceptions, substantive questions in 
relation to contracts of insurance are 
rarely referred to the law of the insured’s 
domicil or of the location of the insured 
property as such. 


Construction of Policy; 
Beneficiaries. 


Designation of 


The principle that the intention of the 
parties is the ultimate criterion of the 
governing law has an especial application 
to the construction or interpretation of 
the language of the policy, and, in the 
absence of an express stipulation by the 
parties as to the governing law, the law 
of the place of performance of the par- 
ticular provision or part of the policy to 
which the question relates will ordinarily 
be applied, upon the presumption that 
such result is in accordance with the in- 
tention of the parties. This, however, is 
of course subject to an exception if it 
would be contrary to the public policy 
of the forum to enforce that law. Gen- 
erally, the effort is to ascertain the mu- 
tual intention of the parties, but there is 
high authority for the position that when 
the question relates to the persons who 
are to take under the language employed 
in the contract to designate the benefici- 
aries, the intention of the insured alone 
is to be consulted, so long as the bene- 
ficiaries are confined to the class limited 
by the law of the insurer’s domicil.™ 


18Qwen v. Bankers’ L. Ins. Co. 84 S. C. 
253, 137 Am. St. Rep. 845, 66 S. E. 290; Fi- 
delity Mut. L. Ins. Co. v. Miazza, 93 Miss. 18, 
136 Am. St. Rep. 534, 46 So. 817; Rose v. 
Kimberly & C. Co. 89 Wis. 545, 46 Am. St. 
Rep. 855, 62 N. W. 526, 27 L.R.A. 556. 

14 Knights Templars’ & M. Mut. Aid Asso. 
v. Green, 79 Fed. 461. But see Burns v. 
Burns, 190 N. Y. 211, 82 N. E. 1107. 
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This is upon the ground that the question 
is one which concerns the insured alone, 
and as to which the insurer is indiffer- 
ent. 


Assignment of Policy. 


An assignment of a policy of insurance 
is generally treated as a contract separate 
and distinct from the contract of insur- 
ance itself, and therefore governed by 
the law of the place where it is made, 
irrespective of the law governing the con- 
tract of insurance itself.% This rule, 
however, is not without exceptions.’® 


Forfeiture of Policy; Notice. 


While an express stipulation that a 
contract shall be governed by the law of 
the state in which the insurer is incorpo- 
rated does not necessarily have the effect 
to avoid a nonforfeiture statute of an- 
other state in which the contract is con- 
summated,!” it may have the effect to 
subject the contract to a statute of the 
insurer’s domicil on that subject.% It 
has been held, however, that a stipulation 
merely purporting to subject the applica- 
tion to the law of the insurer’s domicil 
will not have that effect. And so the 
effect of such a stipulation to subject the 
contract to the law of the insurer’s domi- 
cil as to notice, as a condition of forfeit- 
ure, has been denied, because inconsist- 
ent with other express stipulations in the 
policy amounting to an admission of the 
receipt of every notice in respect of the 
payment of premiums which can be im- 
plied from any other part of the policy 
or required by statute. In the absence 


15 Mutual Ben. L. Ins. Co. v. Wayne County 
Sav. Bank, 68 Mich. 116, 35 N. W. 853; Spen- 
cer v. Myers, 150 N. Y. 269, 55 Am. St. Rep. 
675, 44 N. E. 942, 34 L.R.A. 175; Russell v. 
Grigsby, 94 C. C. A. 61, 168 Fed. 577; Miller 
ee L. Ins. Co. 110 La. 652, 34 So. 


16 See note in 63 L.R.A. 858. 

17 Cravens v. New York L. Ins. Co. 148 Mo. 
583, 71 Am. St. Rep. 628, 50 S. W. 519, 53 
L.R.A. 305, affirmed in 178 U. S. 389, 44 L. ed. 
1116, 20 Sup. Ct. Rep. 962. 

18 Johnson v. New York L. Ins. Co. 109 
Iowa, 708, 78 N. W. 905, 50 L.R.A. 99; Mullen 
v. Mutual L. Ins. Co. 89 Tex. 259, 34 S. W. 
60. 


5. 

19 Mutual L. Ins. Co. v. Cohen, 179 U. S. 
262, 45 L. ed. 181, 21 Sup. Ct. Rep. 106. 

20 Mutual L. Ins. Co. v. Hill, 193 U. S. 551, 
48 L. ed. 788, 24 Sup. Ct. Rep. 538, reversing 
55 C. C. A. 536, 118 Fed. 708. 
















of an express stipulation as to the gov- 
erning law, the law of the place where 
the contract was made has generally been 
applied to the question of forfeiture, at 
least, when there was a statute on that 
subject. 


Conclusion. 


There are many other questions that 
might be alluded to; but what has been 
said is sufficient to illustrate the complex 


21 Equitable L. Assur. Soc. v. Clemens 
— L. Assur. Soc. v. Pettus) 140 U. 

226, 35 L. ed. 497, 11 Sup. Ct. Rep. 822; 
Baile Life Assur. Soc. v. Winning, 7 C. 
C. A. 359, 19 U. S. App. 173, 58 Fed. 541; 
Antes v. State Ins. Co. 61 Neb. 55, 84 N. W. 
412; Equitable Life Assur. Soc. v. Nixon, 26 
Cc. C. A. 620, 48 U. S. App. 482, 81 Fed. 796; 
Equitable Life Assur. Soc. v. Trimble, 27 C. 
C. A. 404, 48 U. S. App. 565, 83 Fed. 85. 





A law-book salesman, at the end of day, 
Sat in a hotel chair. 

His head was bowed, his arms hung limp, 
His face was lined with care. 


The world to him seemed dull and gray, 
His life of little use, 

For he’d been buffeted here and there, 
And humbled and abused. 


He dully thought of that day long past, 
When he gaily started forth 

To show the lawyers of the land, 

His law-books, and their worth. 


He thought of how those learned men 
In all their various ways, 
Had welcomed him and his fine works,— 
It left him in a daze. 


For some had given a welcome smile, 
And grasped his hand so warm, 
While others stern, had shown the door 
And told him to begone. 


A few acknowledged the need of books, 
But were too poor to buy,— 

Said times were hard, and money scarce, 
And so on, with a sigh. 
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A Salesman’s Dream 
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nature of the subject as a whole, and to 
emphasize the importance of extreme 
care in the application of judicial prece- 
dents. Generalizations frequently re- 
peated by the court are often obliged to 
yield because formulated without due al- 
lowance for possible variations of ma- 
terial facts and circumstances. And the 
element of the intention of the parties, 
express or presumed, and the consider- 
ations of public policy, are always poten- 
tial exceptions to any general rule that 
may be formulated on the subject. 


Phange & Basle 





Their bank account was in the red, 
Their clients were too few, 
Their children home in need of bread,— 
It made the salesman blue. 


Try as he would to make a sale 
That would the house delight, 
The lawyer cold, told the same old tale 
And put him thus to flight. 





And then he dozed. In a dream so nice 
A lawyer to him came, 

And said, “My boy, I’ve got the price 
And to show you that I’m game 





Just ship to me the books you wish 
And I will pay spot cash.” 

The salesman pulled an order out 
And filled it with a dash. 





But woe to him, for soon he woke 
To the porter’s call so loud, 
“Your baggage out for the train going south.” 
Then to his fate he bowed, — 


Went on his way with hope renewed 
For unto him it seemed 

That somewhere he might meet the man 
Of whom he had just dreamed. 























Life Insurance as Assets of 
Bankrupt 


BY L. A. WILDER 


INCE it was de- 
cided to present 
in this number of 
CasE AND Com- 
MENT a discus- 

i sion of the above 
ZA S question, three decisions 
Se = have been handed down 

N= by the United States Su- 
preme Court, which, together with two 
earlier decisions by the same court, 
cover the matter in about all its phases, 
and settle what have heretofore been 
somewhat perplexing questions. This 
being so, it would seem that a review of 
the numerous and conflicting decisions 
of the lesser Federal courts would serve 
no useful purpose. 

Whether life insurance constitutes as- 
sets of a bankrupt depends upon the con- 
struction to be given § 70a of the bank- 
ruptcy act of 1898, 30 Stat. at L. 565, 
chap. 541, U. S. Comp. Stat. Supp. 1911, 
p. 1511; and it is of course in the con- 
struction of this section that the courts 
have found so much difficulty. It pro- 
vides: “The trustee of the estate of a 
bankrupt, upon his appointment and 
qualification, shall . . . be 
vested, by operation of law, with the 
title of the bankrupt, as of the date he 
was adjudged a bankrupt, except in so 
far as it is to property which is exempt, 
to all (5) property which, prior 
to the filing of the petition, he could 
by any means have transferred, or which 
might have been levied upon and sold 
under judicial process against him: Pro- 
vided, that, when any bankrupt shall 
have any insurance policy which has a 
cash surrender value payable to himself, 
his estate, or personal representatives, he 
may, within thirty days after the cash 
surrender value has been ascertained 
and stated to the trustee, by the com- 
pany issuing the same, pay or secure to 
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the trustee the same so ascertained and 
stated, and continue to hold, own, and 
carry such policy free from the claims 
of the creditors participating in the dis- 
tribution of his estate under the bank- 
ruptcy proceedings, otherwise the policy 
shall pass to the trustee as assets.” 

Sometime since the United States Su- 
preme Court determined just what was 
meant by the term “cash surrender 
value” as used in this statute and held 
in Hiscock v. Mertens, 205 U. S. 202, 
51 L. ed. 771, 27 Sup. Ct. Rep. 488, that 
the words as so used embraced not only 
policies which, by their terms, had such 
value, but also those having it by the 
practice or concession of the company 
issuing them. 


Where There Is No Cash Surrender Value. 


Considerable conflict of opinion has 
heretofore existed as to the exact effect 
of the proviso to § 70a (5) in a case 
where a bankrupt holds a policy on his 
own life, which has no cash surrender 
value, or where the policy has a cash 
surrender value but the entire proceeds 
become available after the filing of the 
petition. These questions have now been 
finally answered in the latest decisions 
of the United States Supreme Court 
above referred to, all of which were de- 
cided on April 28, 1913. Thus, it is held 
in Burlingham v. Crouse, Adv. S. U. 
S. 1912, p. 564, that the trustee can lay 
no claim to a policy which has no cash 
surrender value as that term is defined 
in Hiscock v. Mertens, supra; and that, 
therefore, the trustee cannot claim as an 
asset a policy payable upon the bank- 
rupt’s death to his executors, administra- 
tors, or assigns, where the insurance 
company has previously advanced to the 
bankrupt the full surrender value stipu- 
lated in the policy. In reaching its con- 
clusion, the court said: “Congress rec- 











ognized . . . that many policies at 
the time of bankruptcy might have a 
very considerable present value which a 
bankrupt could realize by surrendering 
his policy to the company. We think it 
was this latter sum that the act intended 
to secure to creditors by requiring its 
payment to the trustee as a condition 
of keeping the policy alive. In passing 
this statute Congress intended that when 
that sum was realized to the estate, the 
bankrupt should be permitted to retain 
the insurance which, because of advanc- 
ing years or declining health, it might 
be impossible for him to replace. It is 
the twofold purpose of the bankruptcy 
act to convert the estate of a bankrupt 
into cash and distribute it among credi- 
tors, and then to give the bankrupt a 
fresh start with such exemptions and 
rights as the statute left untouched. In 
the light of this policy the act must be 
construed. We think it was the purpose 
of Congress to pass to the trustee that 
sum which was available to the bank- 
rupt at the time of bankruptcy as a cash 
asset, otherwise to leave to the insured 
the benefit of his life insurance.” It 
further appeared in this case that the 
bankrupt had assigned the policy abso- 
lutely to a firm of which the bankrupt 
was a member and which was itself in 
bankruptcy, and it was contended by the 
trustee that, under § 70a, the cash sur- 
render value was to be paid by “the 
bankrupt” when ascertained and the 
policies kept alive for “his” benefit ; and 
as these policies had been assigned by 
the beneficiary to the firm, not as col- 
lateral but absolutely, they would not 
come within the terms of the proviso, and 
that therefore the proceeds of the poli- 
cies vested in the bankrupt’s estate; but 
the court said that it found nothing in 
the act by which the right of the assignee 
of a policy to the benefits which would 
have accrued to the bankrupt was lim- 
ited, and that as it construed the statute, 
its purpose was to vest the surrender 
value in the trustee for the benefit of 
creditors, and not otherwise to limit the 
bankrupt in dealing with his policy. 


When Trustee’s Right Attaches. 


In the other two recent decisions, the 
United States Supreme Court goes fur- 
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ther and settles another phase of the 
question, holding that the cash surrender 
value is to be ascertained as of the date 
of the filing of the petition, and that the 
bankrupt’s right to secure to the trustee 
the cash surrender value and retain the 
policies is not extinguished by his death 
after the filing of the petition and before 
adjudication (Andrews v. Partridge, 
Adv. S. U. S. 1912, p. 570); and that 
where he dies during that interval, his 
executor takes the proceeds of the policy 
less the cash surrender value which 
passes to the trustee. (Everett v. Jud- 
son, Adv. S. U. S. 1912, p. 568). 


Exemptions. 


Another difficult question encountered 
by the courts concerned the effect of the 
exemption clause in the preliminary 
clause of § 70a, providing that the trus- 
tee shall be vested with the title of the 
bankrupt “except in so far as it is to 
property which is exempt,” when con- 
sidered in connection with the proviso 
and with § 6 of the bankruptcy act, pro- 
viding that “this act shall not affect the 
allowance to bankrupts of the exemptions 
which are prescribed by state laws in 
force at the time of the filing of the 
petition.” 30 Stat. at L. 548, chap. 541, 
U. S. Comp. Stat. 1901, p. 3424. Before 
the decision of the United States Su- 
preme Court in Holden v. Stratton, 198 
U. S. 202, 49 L. ed. 1018, 25 Sup. Ct. 
656, 14 Am. Bankr. Rep. 94, the cases 
were divided on the question as to 
whether § 70a qualified § 6 so as to re- 
quire the bankrupt to pay the cash sur- 
render value to the trustee even where 
the policy was exempt under state laws. 
Some of the district and circuit courts 
held that it did so qualify § 6, while 
others held that it did not, and that it 
was intended to mean that where a policy 
was exempt under state laws, the trus- 
tee had no right to it whatsoever, the 
proviso being intended as a benefit to the 
bankrupt and to apply only to policies 
which were not exempt. The latter view 
is the one taken by the United States 
Supreme Court in Holden v. Stratton, 
supra, which, in reaching its conclusion, 
said among other things: “As § 70a deals 
only with property which, not being ex- 
empt, passes to the trustee, the mission 
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of the proviso was, in the interest of the 
perpetuation of policies of life insur- 
ance, to provide a rule by which, where 
such policies passed to the trustee be- 
cause they were not exempt, if they had 
a surrender value, their future operation 
could be preserved by vesting the bank- 
rupt with the privilege of paying such 
surrender value, whereby the policy 
would be withdrawn out of the category 
of an asset of the estate. That is to say, 
the purpose of the proviso is to confer 
a benefit upon the insured bankrupt by 
limiting the character of the interest in 
a nonexempt life insurance policy, which 
should pass to the trustee, and not to 
cause such policy when exempt to be- 
come an asset of the estate. When the 
purpose of the proviso is thus ascer- 
tained, it becomes apparent that to main- 
tain the construction which the argu- 
ment seeks to affix to the proviso would 
cause it to produce a result diametrically 
opposed to its spirit and to the purpose 
it was intended to subserve.” 


Summary. 


Thus, it is seen that the United States 
Supreme Court has passed upon at least 
the principal phases of the question of 
life insurance as assets of bankrupts, 
and therefore it may be considered as 
settled, so long as the bankruptcy statute 
is preserved in its present form, that the 


words “cash surrender value” as used in 
§ 70a embrace not only policies which, 
by their terms, have such value, but also 
those having it by the practice or con- 
cession of the company issuing them; 
that the trustee in bankruptcy has no 
right whatsoever to a policy which has 
no cash surrender value and no other 
value except that which rests upon con- 
tingency at the time of bankruptcy; that 
where the policy has only a cash sur- 
render value at the time of the filing of 
the petition, the trustee can claim no 
more than such cash surrender value, al- 
though the entire proceeds become avail- 
able before the adjudication; and that 
where a policy is exempt under state 
laws the trustee may lay no claim to it 
or any part of it, although it may have 
a cash surrender value. The cases which 
present the conflicting views entertained 
as to these matters before they were 
determined by the United States Su- 
preme Court are to be found in the notes 
to Morris v. Dodd, 50 L.R.A. 33; Re 
White, 26 L.R.A.(N.S.) 451; Re 


O’Rear, 30 L.R.A.(N.S.) 990; and Re 
Andrews, 41 L.R.A.(N.S.) 123. 


Life Insurance. 


The advent of steamboats and railroads, making life more hazardous, was 
contemporaneous with a great growth of life and accident insurance companies 
and the rise of an entirely new body of law. 

The earliest and one of the most noted life insurance companies was char- 
tered in Massachusetts in 1818—the Massachusetts Hospital Life Insurance 
Company. Kent in his Commentaries as late as 1844 (Sth edition) said: 

“The practice in Europe of life insurance is in a great degree confined to 
England, and it has been introduced into the United States. It is now slowly 
but gradually attracting the public attention and confidence in our principal 
cities.” 

The only case cited by him on the subject was Lord v. Dall, decided in Massa- 
chusetts in 1810. 

Prior to 1850, five cases only had been reported as decided by the state and 
Federal courts on the subject; and “in some cases of the states no case has yet 
been reported,” said a writer in 1872. 

Charles Warren, in History of the American Bar. 











What Employees Are Within Contempla- 





tion of the Employers’ Indemnity Policies 


SUBSTANTIAL 
item of expense 
which must neces- 
sarily be taken 
into account by 
all industries of 

any magnitude arises 
from the sums which 

they are legally compelled 
to pay to employees who have re- 

_ceived injuries in the course of their 
employment. It is deemed good busi- 
ness by probably the majority of con- 
cerns at the present time to secure in- 
surance against this liability, and these 
classes of policies have substantially 

multiplied the decisions in the field of 
insurance. The form of such policies 
varies considerably, many of them being 
so worded as to cover liabilities for in- 
juries to persons who are not employees 
of the insured, but who may receive in- 
juries during the progress of the latter’s 
business which will render him liable. 

This article is not concerned with policies 
containing these broader provisions, but 
has in contemplation only the more re- 

stricted forms of indemnity policies 
which, by various clauses, undertake to 
indemnify the insured against liability in- 

curred by him to his employees. This 
question depends, primarily of course, 
upon the wording of the agreement of 
the parties as expressed in their policy. 

Although employer’s indemnity contracts 
are as a rule entered into with more care 
than is exercised in the taking out of 
some other kinds of policies, nevertheless 

these contracts are, and properly should 
be, liberally construed in the insured’s 
favor. 


Employees Not in Insured’s Employ when 
Policy Issued. 


In the absence of a clause in indemnity 
policies, showing an intention by the 
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parties to include liability for injuries re- 
sulting to employees who were not in 
the insured’s employ at the time the 
policy was issued, it seems reasonable to 
refuse a recovery on account of loss re- 
sulting from their injury. 

In accord with this view it has been 
held that a policy insuring a company 
as trustee for its employees whose names 
were included in a schedule attached to 
the policy did not inure to the benefit of 
an employee whose name was not in- 
cluded in the schedule mentioned, and 
who was not in the employ of the com- 
pany on the date that it was issued; and 
it was held that this was true notwith- 
standing the fact that such employee had 
been in the company’s employ several 
times before the policy was taken out, 
and was in its service a few weeks after 
the policy was issued, but left and did 
not return to its employ again until a 
short time before he received the injury 
for which compensation was sought. 
United Zinc Co. v. General Acci. Assur. 
Corp. 125 Mo. App. 41, 102 S. W. 605. 

And it was further held in this case 
that the fact that such employee’s name 
appeared on a schedule of employees 
which was filed shortly after his death 
would not authorize a recovery under the 
policy. 

Concerning the liability covered by this 
policy the court said: “The policy on its 
face undertakes to insure United Zinc 
Company as indemnity for the benefit of 
employees whose names were attached, 
Clark’s name not being included in the 
schedule of attached names when the 
policy was written and he being out of 
plaintiff’s employ at the time, the insur- 
ance did not inure to his benefit. We 
have been unable to see how any advan- 
tage is to be derived by the plaintiff from 
the fact that his name appeared on the 
schedule of names covered by insurance 
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during July. The proof shows conclu- 
sively that this list was not made out 
earlier than the day after Clark’s death, 
that is, on June 10th. As it reads, it 
provided for insuring Clark during the 
month of July, which of course could 
not be done, he being no longer alive.” 

And in Embler v. Hartford Steam 
Boiler Inspection Co. 158 N. Y. 431, 53 
S. E. 212, 44 L.R.A. 512, it was held to 
be especially true that an employee or 
his representative has no right of action 
based on a policy of insurance issued to 
his employer, where he was not employed 
by the latter when the policy was taken 
out. 


Right to Indemnity Where Employee of 


Contractor or Subcontractor Is Injured. 


Whether an employee of a contractor 
or subcontractor of the insured is within 
the protection of an indemnity policy 
depends upon the facts and circum- 
stances of the case, and the wording of 
the contract of the parties. 

It has been held that an employers’ 
liability policy insuring the employees 
of a coal company did not cover injuries 
to employees of an independent con- 
tractor, although the insured, to aid such 
contractor, advanced the pay of the lat- 
ter’s employees, and notwithstanding the 
fact that the action for compensation for 
the injury received was brought against 
the insured. Employers’ Indemnity Co. 
v. Kelly Coal Co. 149 Ky. 712, 149 S. W. 
992, 41 L.R.A.(N.S.) 963. The court 
in this case, quoting from 26 Cyc. 971, 
said: ‘“ “Whether or not the relation of 
master and servant exists in a given case 
is a question of fact, or of mixed law 
and fact, and is to be proved as any 
other like question. Generally speaking, 
any evidence tending to prove or dis- 
prove the relationship is admissible, its 
weight and sufficiency being left to the 
jury under the instructions of the court.’ 
Speaking generally, the relation may be 
said to exist whenever the employer re- 
tains the right to direct not only what 
shall be done, but how it shall be done. 
The significant element in the relation of 
an employee and his employer is personal 
service.” And quoting again from Wood 
on Master and Servant, the court con- 
tinued: “ “The real test by which to de- 
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termine whether a person is acting as 
the servant of another is to ascertain 
whether at the time when the injury was 
inflicted he was subject to such person’s 
orders and control, and was liable to be 
discharged by him for disobedience of 
orders or misconduct.’ In other words, 
an employee is one who works for and 
under the control of his employer. The 
mode of payment is a circumstance in 
solving the question whether the relation 
of master and servant exists, but it is 
not decisive of that question.” 

In another policy issued to a contractor 
who had the contract for the entire work 
of adding further stories to a building, 
and who sublet all of the work except 
carpentering, painting, and plastering, 
it was stated that its purpose was to in- 
demnify against damages resulting from 
injuries to any employee or employees 
of the insured, and the policy divided 
such employees into several classes, 
among which were noted “laborers,” and 
by its terms wages varying according to 
the class of work done were specified. 
Under these circumstances and provi- 
sions it was held that one who was em- 
ployed as a laborer by the insured, but 
who was temporarily put to work by him 
to operate a hoisting apparatus, leased 
and operated jointly by the insured and 
the subcontractor, was, while so engaged, 
a “laborer” within the purview of the 
policy; it being made to appear, also, 
that the operation of such a hoisting ap- 
paratus was a usual and necessary part 
of a contracting carpenter’s business, and 
also that during the whole time the em- 
ployee received his wages from the in- 
sured. Travelers’ Ins. Co. v. Bright, 24 
Ohio C. C. 441. 

These two cases illustrate the variety 
of circumstances and provisions upon 
which the decisions involving indemnity 
policies depend. A still different state of 
facts are found in Dives v. Fidelity & C. 
Co. 206 Pa. 199, 55 Atl. 950, where 
a policy taken out by owners about 
to erect a _ building provided that 
“this policy does not cover loss from lia- 
bility for injuries as aforesaid, to or 
caused by any person, unless his wages 
are included in the estimated wages here- 
inafter set forth, and he is on duty at 
the time of the accident, in an occupa- 
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tion hereinafter described, at the place 
or places mentioned in the schedule.” 
An item in the blank application read: 
“The estimated pay roll does not include 
wages paid by subcontractors,” but be- 
fore the application was signed, the word 
“not,” in this item, was stricken out, and 
the answer was, “Yes.”” The correspond- 
ing schedule attached to the policy was 
the same as this item, except that in the 
schedule the word “not” was not stricken 
out, but the answer “yes” was written 
after the item the same as that in the 
application. Upon this state of facts, the 
wages of an employee of a subcontractor 
were held to be included in the estimated 
pay roll, and it was held that the insured 
was entitled to recover for the amount 
which he had been forced to pay an in- 
jured employee of such contractor. 
This case was cited as an author- 
ity in Employers’ Indemnity Co. v. 
Kelly Coal Co. supra, but the court in 
that case distinguished from the one 
before them upon the ground that the 
premium paid was based upon an esti- 
mated pay roll which included the wages 
paid by the subcontractor to the injured 
workman. 


Policies Containing Provision as to Estimated 


Pay Roll. 


In several cases a provision is found 
basing the scope of the contract upon 
the estimated pay roll and the employees 
entitled to benefits thereunder. 

Under a policy of this kind excepting 
loss from liability for injuries “to or 
caused by any person unless his wages 
are included in the estimated wages 
named in the schedule,” it has been held 
that, to recover for a loss for injuries to 
an employee caused by the negligence of 
a fellow servant, it is necessary for the 
insured to show that both the servant 
injured and the one injuring him were 
on the pay roll, and that therefore there 
can be no recovery for damages on ac- 
count of injuries to an employee due to 
the negligence of the president and gen- 
eral manager, who is at the time of the 
injury in question running as engineman, 
and whose wages are not included in the 
estimated wages on the schedules. East 
Carolina R. Co. v. Maryland Casualty 
Co. 145 N. C. 114, 58 S. E. 906. 
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In another policy, which was taken 
out by a plumber, under a heading “kind 
of work” were specified “plumbers in- 
side building” and “plumbers exterior 
construction,” and under another head- 
ing entitled “estimated pay roll for policy 
term,” against “plumbers inside build- 
ing” the sum of $10,000 was noted, and 
against “plumbers exterior construction” 
the sum of $2,000, and the section of the 
policy following the above schedule pro- 
vided that “the estimated pay roll covers 
the wages of all persons employed at 
the places mentioned above, etc.,”—it 
was here held that the policy contem- 
plated that the insured should be protect- 
ed against accidents to his helpers, labor- 
ers, and others who were engaged in the 
work of his plumbing business, in addi- 
tion to the plumbers themselves. London 
Guarantee & Acci. Co. v. Ogelsby, 231 
Pa. 186, 80 Atl. 57. 

See also the reference to Dives v. Fi- 
delity & C. Co. supra, where a provision 
of this kind was also involved. 


Liability under Policy Issued to Electric 
Company Purchasing Its Power. 


The scope of the liability attaching 
under a policy which was issued to an 
electric company which purchased its 
power from another concern, to which it 
subsequently sold out, has been brought 
forward for adjudication. Maryland 
Casualty Co. v. Little Rock R. & Electric 
Co. 92 Ark. 306, 122 S. W. 994. 

In this case where an electric light and 
power company which purchased its cur- 
rent and had no power plant of its own, 
took out an indemnity policy providing 
that it should cover all operations in con- 
nection with its business, including the 
“maintenance and ordinary extension of 
lines and drivers, helpers and _ stable- 
men,” and the insured subsequently sold 
its lighting business to the company 
which furnished the lighting plant its 
power, and also assigned to such com- 
pany the policy, it was held that its terms 
did not extend to cover employees of the 
transferee engaged in the latter’s engine 
and boiler rooms. Ibid. 

The court, in reaching its decision, 
said: “When the policy was issued, the 
lighting company was purchasing its cur- 
rent from the electric street railway 
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company, and had no power house, 
and consequently no employees in 
the engine and boiler room. hence, 
it was not contemplated by the 
parties that the employees engaged in 
such occupation should be covered by 
the policy. It follows that a transfer of 
the policy did not extend its terms, but 
only continued in existence as it was 
originally written. In other words, the 
transfer of the policy did not extend its 
terms to cover a class of employees that 
were not included in the policy at the 
time of its execution.” 

And it was held further in this case 
that a payment, after the contract had 
expired, of an additional premium on 
account of the report of the wages of a 
class of employees not covered by the 
terms of the policy, would not extend its 
terms to include such employees. 


Children Employed Contrary to Law. 


Exceptions from liability on the part 
of the insurer for liability resulting from 
injuries to children employed contrary 
to law are found in some policies. 

Thus it has been held under an excep- 
tion in an employer’s liability policy to 
the effect that the contract did not cover 
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any loss from liability for injuries to any 
child employed by the insured contrary 
to law, that there was no liability on the 
part of the insurer for any injury to such 
an employee, even though the injury was 
not the proximate result of the illegal 
employment. Tozer v. Ocean Acci. & 
Guarantee Corp. 94 Minn. 478, 103 N. 
W. 509; Goodwillie v. London Guarantee 
& Acci. Co. 108 Wis. 207, 84 N. W. 164. 

And in another instance where a policy 
provided that it should not cover any 
loss for liability for injuries suffered by 
“any person employed in violation of 
law as to age,’ and a statute provided 
that no child was to be employed “at 
employment whereby its life or limb is 
in danger,” it was held that there could 
be no recovery on the part of the insured 
for a loss sustained through injuries to 
a child caused by attempting to stop a 
saw near which he worked, though his 
employment did not involve the operat- 
ing or assisting in operating the saw it- 
self. Frank Unnewehr Co. v. Standard 
Life & Acci. Ins. Co. 99 C. C. A. 490, 
176 Fed. 16. 
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My Hunter 


By The Hunter’s Wife. 


My man, you may guess, is a lawyer, “forever 
on the alert!” 

(That is one of his favorite little “brags,” for 
at hunting he is an expert.) 

He’s a hunter of woodchucks, and pheasants, 
and trout,—he is also a hunter of men, 

If he comes home to me, with, “I’ve won my 
case,” and wishes to boast, what then? 

As a hunter of neckties, and collars, and 
gloves, a failure, I know he, alas, is! 

And most every day, I shout down the street, 
“Hi, there, you’ve forgotten your 

glasses!” 


When he comes home at night, hollow-eyed, 
face pale, I smile when he growls like a 


bear,— 
“T’ve hunted all day for that deed for Mc- 
Quail, and I’m darned if the paper is 
there!” 
I’m a hunter of legal papers, not men, and my 
job fills the humblest of stations, 
I go, look, and find it,—a bookmark left when 
reading “Peck on Domestic Relations.” 
Oh, I hope when the time comes for him to 
pass on, my ticket will also be given, 
For, I think, without me to hunt up his stuff, 
he’d be sorrowful, even in Heaven! 
ORRA DAYTON BOICE. 
Decorah, Iowa. 
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|}HE general ad- 
ministration of 
| criminal law 
especially in the 
state of New 
5 York, is admitted- 
=> ly deficient in fulfilling 
its purpose to prevent 
From the arrest to 
the conviction or acquittal of individuals 
accused, unusual and unnecessary delays 
and technical objections intervene, and 
all kinds of useless forms are resorted to 
by both the prosecution and defense. 
Jurors are chosen in cases to which 
public attention is attracted only after 
days of most ridiculous and useless ques- 
tioning, and, when a jury has been finally 
selected, technical exceptions to proof are 
made, and after conviction there follow 
motions, orders, and appeals until some- 
time after a year, and often a longer 
period, a reversal of judgment is had for 
defects of form or technicality, without 
regard to the real merits, and the crimi- 
nal released or a new trial granted, with 
all of this flummery of legal humbug to 
be gone over again for the second or 
third time. The real point as to the 
guilt or innocence of an accused is in 
due time lost sight of in a cloud of legal 
technicalities. The conviction of an ac- 
cused by a jury practically means little. 
A finality can only be reached after the 
last appellate court has rendered its judg- 
ment. In the meantime, if the crimiral 
has money to employ experienced coun- 
sel, he can walk around the streets under 
the protection of what is called a “stay.” 
Among others, one of the remedies 
which I propose is to commence a crimi- 
nal proceeding by placing the party ac- 
cused upon the witness stand. 
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Directly a crime is discovered the per- 
son accused should be compelled to sub- 
mit to an examination by a prosecuting 
attorney or his representative, but only 
in presence of an officer to be known as 
a “public defender,” whose duties shall 
be to guard the rights of the defendant 
until the latter, if he so wishes, retains 
private counsel. No examination, how- 
ever, to be had until the public defender 
appears. This will effectually terminate 
a dangerous practice now unfortunately 
grown up and known as the “third de- 
gree,’’—by which a defendant accused of 
crime is placed upon a rack made up of 
mingled threats and entreaties, and thus 
tortured into making statements to the 
prosecuting officer or to detectives and 
police officers, which are subsequently 
used with great effect against him. By 
a compulsory examination of the de- 
fendant, on the other hand, the public 
authorities are enabled to hear from the 
mouth of the accused the story and cir- 
cumstances surrounding a crime, and to 
take prompt measures for its confirma- 
tion or refutation, and thus remove the 
doubts which now so often surround 
the commission of the act. We have, 
then, a fresh story of a freshly commit- 
ted crime. 

The rule of the common law which 
denied to a defendant in a civil or crimi- 
nal case, the privilege to take the stand 
in his own behalf, constitutes a most 
conspicuous weakness of that great sys- 
tem, and at the same time furnishes 
ground for a scathing criticism of the 
boasted progress of the law. Although 
Sir William Blackstone, in his Commen- 
taries, published in 1765 (3 vol., 382), 
had strongly animadverted upon the in- 
consistency and weakness of a system of 
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procedure which permitted a defendant’s 
testimony to be received in a court of 
equity, and rejected in a court of law: 
Exclaiming: “That the judges of one 
and the same court should be bound by 
law to reject such species of evidence if 
attempted on a trial at bar (in a court 
of law), but when sitting the next day as 
a court of equity should be obliged to 
hear such examination was the height of 
judicial absurdity.” 

I repeat that, notwithstanding this 
criticism by which the attention of the 
bar was called to this palpable defect by 
this great authority and eulogist of the 
common law, it was more than a century 
afterwards (1885) that this rule was 
corrected by Parliament and the defend- 
ant permitted to testify in civil cases. 
And England even then was spurred on 
to the correction of this conspicuous de- 
fect of the system by the example of 
New York, which in 1849 permitted 
parties to a civil action to testify. 

It is well to note the tardiness of legis- 
latures in correcting a patent evil of long 
standing; it helps real law reform; it 
shows how reluctant the bar is to over- 
turn long-settled rules of law and prac- 
tice even when their rottenness and ab- 
surdity have been fully exposed. 

In criminal cases under the common 
law, the defendant was freely examined 
by the prosecution, and, although a stat- 
ute passed in the reign of Henry VIII. 
sought to stop the practice, it was not 
until the seventeenth century that the 
question was finally settled that no one 
was bound to accuse himself. 

About 1606 the point came up before 
Lord Coke, who held that the adminis- 
tering of corporal oath was unlawful un- 
der the statute of 25 Henry VIII. The 
ruling was not placed upon the common 
law, as a right existing under that sys- 
tem, but it was sustained by virtue of 
the above quoted statute of Henry VIIL., 
which was aimed to prevent ecclesiastical 
encroachment upon the former system. 
Various decisions of a conflicting nature 
were afterwards rendered. Wigmore in 
a convincing article published in the Har- 
vard Magazine for 1891, which I have 
read with great satisfaction and profit, 
very satisfactorily proves that the 
maxim, Nemo tenetur seipsum prodere, 
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constituted a part of a latin sentence 
purely applicable to ecclesiastic practice, 
and that these four words were literally 
torn from a sentence which, when read 
as a whole, conclusively shows its mean- 
ing and applicability to be different to 
that attributed to it. “Licet nemo tenetur 
seipsum prodere, tamen proditus for 
faman tenetur seipsum ostendere utrum 
possit suam innocentiam ostendere et 
seipsum purgare.” “Though no one is 
bound to become his own accuser, yet 
when once a man has been accused 
(pointed out as guilty) by general re- 
port, he is bound to show whether he 
can prove his innocence and to vindicate 
himself.” 

It was not an unconditional principle 
that no man was bound to accuse him- 
self. On the contrary, where fame con- 
nected his name with a crime he was 
bound by his own testimony to clear up 
the accusation. 

But in due course of time these four 
words, memo tenetur seipsum prodere, 
blossomed out into a maxim which, from 
its age and general acceptance in the 
criminal systems of England and the 
United States, was regarded with such 
reverence that the lawyers hardly ven- 
tured to tread upon the holy ground of 
its origin, history, and growth. But 
Wigmore attacks it hand and glove in 
the article referred to above. In any 
aspect of the subject the principle of 
protecting a man from accusing himself 
was not a fundamental one. It was not 
a right guaranteed by any of the great 
charters of England, nor was it found in 
any of the public declarations of princi- 
ples which constituted the basis of con- 
stitutional liberty in that country. It 
was nothing but a rule of evidence, 
which, at the time of our Revolution, we 
found floating around in English law 
reports, and which we finally introduced 
into our Constitutions, thus making the 
right fundamental. And the com- 
mon law, as we inherited it from Eng- 
land, with its wonderful fecundity, gave 
us a twin brother to the maxim that no 
one could be forced to testify against 
himself, by also providing that he could 
not testify in his own favor. Ye gods, 
how proud we should be of our civili- 
zation! The principal in a crime could 
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not be compulsorily forced to open his 
mouth, nor was he permitted voluntarily 
to do so! The being who of all others 
knew everything about an act could not 
be forced, nor was he allowed, to reveal 
the important knowledge locked up in 
his breast! He must stand dumb while 
all kinds of injurious and wild theories 
hovered around his head, which he was 
not allowed to correct. And for cen- 
turies these two great nations locked the 
mouths of the individuals from whom 
only in most cases the truth could be 
extracted. 

A defendant was not allowed to ac- 
cuse himself, because away back in the 
history of England the ecclesiastical pol- 
icy threw all possible protection around 
criminals. If he could reach a monas- 
tery he was free from arrest, and if he 
was unfortunate enough to be arrested 
before he arrived at that haven, the law, 
with punctilious delicacy, again came to 
his rescue and placed an effective plaster 
over his mouth. And if he desired to 
reveal secrets which nobody else knew 
but himself, he was not allowed to do 
so, because, forsooth, he might be able 
to criminate himself, which was against 
the policy of the law. It was par excel- 
lence, the aim of the law for centuries 
to enable a criminal to escape. 

De Lolme records “that such was the 
state of society in the reign of Henry 
VIII., that 72,000 criminals were exe- 
cuted for theft or robbery, and statutes 
were passed limiting the operation of 
the sanctuary laws, notwithstanding 
which the priesthood publicly branded 
these statutes as contrary to the law of 
God and to the liberties of the Holy 
Church, and that all who had assented 
had incurred the censure of the Church.” 
(1 De Lolme, page 169—The English 
Constitution. ) 

And the protection of criminals was 
regarded so highly that we placed the 
prohibition in the Constitution of the 
United States, and in those of all of the 
states of the Union, that no one was 
bound to accuse himself. 

But in due course the hand of reform 
began to move, and in 1869, in New 
York, a defendant in a criminal case 
was allowed to testify in his own behalf. 
But if he chose not to avail himself of 
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the privilege, no presumption could be 
drawn against him by such refusal. 

The wisdom of this statutory enact- 
ment, which enabled a defendant volun- 
tarily to present himself as a witness in 
a case where he was charged with a 
crime, but, if he did so, subjecting him- 
self to all of the rules applicable to other 
witnesses, and also providing that if he 
did not avail himself of the privilege no 
presumption could be drawn against him, 
has always been hotly questioned by both 
the bench and bar. I believe that the 
prevailing view among judges and law- 
yers is and has been that the statute was 
a grave mistake. 

So far as the defendant was con- 
cerned, it would have been better to have 
withheld this privilege to testify, because 
the lawyers for the defense, before the 
right to testify was allowed, could and 
did always argue that if the defendant 
had been permited to go upon the stand 
he could have immediately cleared him- 
self of the charge. They pleaded that 
“this poor defendant’s mouth is closed 
by law,—he sits here dumb as an oyster, 


and has to be condemned without being 
allowed to say a word in defense or ex- 
planation.” Such an argument in doubt- 
ful cases, or in those in which circum- 
stances were largely relied upon, was 


very often successful. But under the 
present system, if the defendant does not 
avail himself of this privilege to testify, 
the jurors insensibly and unconsciously 
draw all presumptions against him, de- 
spite the admonitions of the court that 
no inferences are to be found against 
the prisoner because he does not present 
himself as a witness. Human nature 
solves the point against the defendant in 
every case in which he remains mute. A 
defendant is accused of a crime; he sits 
in front of the jury without saying a 
word. If he does not openly exculpate 
himself, his failure to speak inculpates 
him. Silence under an accusation has 
always ranked as a violent presumption. 
He who hath a chance to speak and tes- 
tify or explain, and doth not, is always 
liable to be condemned. 

There is no rule of law which has 
given the lawyers, defending individuals 
on trial, so much anxiety and solicitude 
as this statute permitting the defendant 
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to take the witness stand in his own be- 
half. The responsibility falls generally 
and largely upon the advocate. The ab- 
sorbing question always arises, “Shall I 
put the defendant in the witness box?” 
In a capital case every element of de- 
fendant’s life is analyzed,—his tempera- 
ment, intelligence, aptness, quickness, 
and especially his past career. Where a 
defendant has led a checkered life, or has 
been accused or found guilty of other 
offenses, or has been connected with 
questionable transactions, the greatest 
difficulty is presented to an advocate. 
For upon cross-examination, by virtue of 
a continuous bad practice now developed 
into a rule of evidence, the district at- 
torney is allowed to wander away from 
the main issue as to the guilt of the de- 
fendant of the crime charged in the in- 
dictment, and to open up the whole life 
of an accused from his infancy. The 
minds of the jury are thus insensibly 
led far away from the real issue, and the 
defendant frequently convicted upon his 
record for general depravity, or his tes- 
timony as to the crime charged, shaken 
or destroyed. Wigmore, in his article 


to which I have alluded, suggests that 
the scope of the cross-examination of 
defendants before a jury in criminal 
cases be limited to the facts connected 


with the crime charged. In my humble 
judgment this would be most wise. I 
regard it as the solution of all objec- 
tions which can be raised against the 
compulsory examination of a defendant. 

The rule as it now exists, with the 
privilege of an exhaustive and rambling 
examination by a district attorney, is 2 
trap. If the accused goes not on the 
witness stand he is naturally condemned 
hy his silence; and if he becomes a wit- 
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ness he is subjected to what is known as 
the “gruelling” process, and convicted on 
his general reputation. 

The compulsory examination of a de- 
fendant in a criminal case carries with 
it a death blow to excuses which wit- 
nesses now resort to when they would 
escape answering a question. 

One accused of crime should be treated 
liberally, but maxims which enable or 
aid the guilty to escape should be abol- 
ished. The innocent are too happy to 
go upon the witness stand, and especial- 
ly would this be the case if the cross- 
examination were limited to the material 
facts of the case, and excursions into 
collateral subjects prohibited. Happily, 
accused persons when innocent are rare- 
ly convicted, and when that unfortunate 
spectacle occurs it is either the result of 
a great public excitement or a gross mis- 
take or perjury. Such occurrences are 
liable to happen under any system. 

In altering the course of procedure in 
criminal cases by making the defendant 
the central witness, we advance at once 
in law reform; for with it tumbles to 
the ground all of the auxiliary exemp- 
tions which are now claimed by witnesses 
to thwart justice. 

A privilege whose roots can be traced 
to the ecclesiastical system which pre- 
vailed centuries ago in England has no 
place in the free and cultivated soil of 
American law; and its extirpation will 
be hailed by the legal fraternity and the 
lay public as the first decisive step in the 
progress of law reform. 












Legislation Affecting Workmen’s Industrial 
Insurance and Workmen’s 


Compensation Acts 


BY JAMES HARRINGTON BOYD 


Ex-Chairman of Employer’s Liability Commission of Ohio; Author of the Ohio 
Workmen’s Industrial Insurance Law 


T IS not possible 
at this time to 
give anything like 
a full account of 
legislation affect- 
ing employers’ lia- 
aS bility in respect to work- 
men’s compensation and 
&= industrial state insurance 
acts. The legislature of Maine consid- 
ered for many days the enactment of a 
workmen’s compensation act. The bill 
was defeated by the vote of 74 against 
and 51 in favor of the bill. The defeat 
of the bill was said to be due to the influ- 
ence of conservative employers and lia- 
bility insurance companies. . 

In Indiana, a bill was agreed upon by 
representatives of employers and labor 
organizations, which was practically an 
adoption of the Ohio law, as it was 
passed in 1911. The Ohio law was an 
indirect compulsory industrial insurance 
law based upon a state insurance fund. 
The Indiana act failed to pass substan- 
tially for the same reasons that the Maine 
law was defeated. 

The Ohio legislature has _ recently 
amended the Ohio workmen’s compensa- 
tion law, which is based upon a state 
insurance fund created by contributions 
from both employers and employees, the 
former paying one tenth and the latter 
nine tenths, in three important particu- 
lars: 

1. The provision of the act of 1911 
which provided that the employers 
might deduct one terth of the premium 
trom their pay rolls has been repealed. 
This provision was one of the principal 
questions most fought for by the employ- 
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ers and against by the employees when 
the law was originally enacted. 

2. The state and all municipal cor- 
porations of the state are required to 
insure persons employed by them, as was 
provided in the bill drawn by the com- 
mission in 1911. 

All other employers of five or more 
persons are required to insure their em- 
ployees by paying the premiums assessed 
by the state liability board of awards into 
the state insurance fund, excepting such 
employers as said board may regard as 
financially strong enough to pay the com- 
pensations due their injured workmen 
direct under the supervision of the board. 
Such employers must pay at least as 
large compensations as the law provides. 


In case any such employer of five or 
more persons fails to pay such premiums 
or compensations, the act in substance 
provides that the injured workman of 
such an employer is compensated in the 
samé@ manner as though the employer had 
paid the premium, and the law gives the 
state liability board of awards a claim 
of liquidated damages against such em- 
ployer plus 50 per cent, which is made 
the same kind of a lien against the prop- 
erty of the employer as a judgment for 
unpaid taxes. 

The Ohio law is believed to be as 
compulsory in form as any law can be 
made. 3 

3. All employers of four or less em- 
ployees can, by paying the premiums 
provided by the law, receive all of the 
privileges and immunities thereof. This 
provision is one contained in the bill re- 
perted by the commission. 
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In Washington state, the industrial in- 
surance commission has published its 
“statistical review of the first eighteen 
months’ operation of the Washington 
act” up to April 1, 1913. The following 
very remarkable results are taken from 
the same: 


Summary of Operation to April 1, 1913. 
Firms listed and assessed 
Employees listed and protected .... 
Total accidents reported 
Claims allowed 
Disallowed, suspended and waived 
In process of adjustment 
Accident report incomplete 
Paid into accident fund 
Paid out on account of claims .... 
Invested in interest bearing reserves 
to guarantee pensions 
Net balance in accident fund 
Gross expense of commission .... 
Total funds handled by commission $1, 856, 385 
Expense of doing business ...... 8.2 per cent. 


Space will permit giving but a few of 
the startling results which destroy all of 
the arguments of liability insurance com- 
panies against such laws. 

The expense of doing business under 


the Washington act for the first twelve 


This rate has 
within six 


months was 9.9 per cent. 
been reduced one sixth 
months. 

During the year 1908 and 1909 thirty- 
four casualty companies collected on poli- 


cies which said companies issued to in- 
sure the payment of the compensations 
provided by the British compensation act 
premiums of a total sum of 2,409,002 
pounds sterling, or, in round numbers, 
the sum of $12,045,010. Of this amount 
the agents consumed in commissions 
13.43 per cent and administration 22.58 
per cent, or in all 36.01 per cent was con- 
sumed in expense of doing business as 
against 8.2 per cent under the Washing- 
ton act. And the 36.01 per cent under 
the British act does not include the cost 
of the administration of medical and 
legal expenses which amounts to almost 
10 per cent of the premiums under the 
British act, or a total of 45 per cent of 
the premiums are consumed in adminis- 
tration or in the conduct of the business 
under the liability system as against 8.2 
per cent under the Washington state in- 
surance act. (See Bulletin of Bureau of 
Labor, No. 90—September, 1910.) 

A comprehensive statement of the im- 
portant legislation for the year 1913 by 
state and national legislative bodies, re- 
lating to workmen’s compensation acts 
and employer’s liability acts in this con- 
nection cannot be given till about Sep- 
tember of this year. 





F-ditorial Comment 


“T'll make assurance doubly sure, 
And take a bond of fate.”—Shakspere. 
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Side Lights on Insurance 


AYS a writer in the New York Inde- 

pendent: “Fire waste is a crime. 
Wealth is not so plentiful even in these 
rich and prosperous United States that 
we can afford to pay $800,000,000 a year 
for the jolly fun of seeing the chariot race 
of fire engines go by. Expensive melo- 
drama, this $800,000,000 a year! It is 
the great American fire tax, which in- 
sinuates into the family budget of the 
average American householder some $40 
to $45 per annum for insurance.” 

But the American people are growing 
more careful. They build better than 
formerly. They provide more safe- 
guards, and their cities have better water 
service, better fire apparatus, and more 


competent and more thoroughly organ- 
ized and trained fire-fighters. 

But still there is much carelessness, 
and there is no small share of criminal 
incendiarism. 

This latter phase of the question is 
presented in a startling manner in the 
foreword to the report made to Mayor 
Gaynor by Joseph Johnson, Fire Com- 
missioner of New York city. He said: 

Incendiarism destroys each year $4,- 
000,000 worth of New York property. 
This is more than $10,900 a day. No- 
where else in the world is the “fire bug” 
so active. In Europe incendiarism does 
not exist, because insurance policies can- 
not be obtained without previous inspec- 
tion of property and close inquiry into 
character of all applicants. Everyone in 
America can get a fire insurance policy 
for the mere asking. The New York 
Fire Department has obtained no less 
than $127,500 worth of fire insurance, in 
the form of 135 different policies on 
“property” worth only $3.96. Dividing 
this amount, the following values were 
insured : 


Property worth $3.44 .$59,500 in policies 


40 . 59,000 “ 
12. 8,000 “ 


“$3.96 $127,500 “ 


Commissioner Johnson declares: The 
liberal issue by insurance companies of 
policies to both individuals and business 
firms, without any previous inquiry as to 
character, or inspection as to risk, is one 
of the principal causes of incendiarism. 


Insurance and Health. 


A big firm in Philadelphia offers its 
men 15 cents bonus for every bath 
they will take. They furnish the baths 
free, including soap and towels, but each 
man is limited to one daily plunge. They 
figure that if every employee takes ad- 
vantage of their offer they will pay a 
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bonus of $32,000 a year, but believe that 
this is cheap insurance against sickness. 

“Registration of vital statistics is not 
a fad of doctors and scientists, but 
a fundamental need of the movement 
to prolong human life.” This is the 
statement made by the Association of 
Life Insurance Presidents in a brief pre- 
pared for presentation to the legislatures 
of states which are deficient in recording 
births and deaths. 

“The intimate relationship between the 
registration of deaths and the intelligent 
control of the public health is so obvious 
as to require no discussion,” states the 
brief. “A study of the data of the ‘reg- 
istration area’ of the United States, in 
which mortuary figures are accurately 
collected, leads to the estimate that 1,- 
500,000 persons die each year in this 
country. A similar well-founded esti- 
mate shows that 630,000 of the 1,500,000 
deaths are due to preventable diseases. 
It seems almost incredible that a matter 
of such importance as the saving of more 
than 500,000 lives has to be a matter of 
estimation or conjecture. It is the more 
incredible when we know the exact truth 
may be ascertained by a comparatively 
simple method which is already success- 
fully employed throughout many states. 

“The interest which the institution of 
life insurance is to-day exhibiting in the 
matter of prolonging the lives of policy- 
holders is only one of several signs that 
the business world is awakening to the 
fact that better health and longer life for 
the individual means economic gain as 
well as greater happiness for all. Pre- 
ventable diseases to-day cause huge eco- 
nomic losses under two general group- 
ings. Through illness they keep expert 
workers at home, thereby robbing them 
and the world of a part of their product. 
By death they cut short the careers of 
many persons who are in their economic 
prime. Think what the adding of but 
five years to the lives of men who die at 
forty-five, fifty, or fifty-five would mean 
in additional service and economic out- 
put,—five more years of productive ac- 
tivity without the loss and waste in- 
volved in shifting their burdens to work- 
ers new and untrained. The present fi- 
nancial loss in this country through un- 
timely deaths is only partly indicated by 
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the $500,000,000 paid out in death claims, 
etc., every year on life insurance poli- 
cies.” 

Assuredly the life insurance companies 
should be interested in the conservation 
of the public health. In the aggregate 
they have millions of policy holders, and 
they pay out many millions of dollars 
annually. 

There has been much talk about the 
work that a few of the large companies 
have been doing in this line. It is a 
valuable work, no doubt, but according 
to an address recently delivered by Dr. 
Eugene Lyman Fisk, of New York, few- 
er than half a dozen companies are en- 
gaged in it. 

Dr. Fisk made the assertion that if 
only 10 per cent of the insurance policy 
holders should come under conservation 
influence the annual saving among the 
old-line companies in the United States 
would amount to more than $5,000,000 
over and above the expense of carrying 
on the work, and at least 9,000 lives. He 
suggests that co-operation is possible 
with boards of health and with similar 
agencies, and that the companies also 
might encourage the formation of local 
health leagues. Free annual medical ex- 
amination for policy holders is another 
suggestion. The expense attached to 
this, Dr. Fisk says, would be more than 
covered by the resultant lowering of the 
death rate. 


Social Insurance. 


“Compulsory insurance of wage earn- 
ers against premature death, sickness, 


invalidity, superannuation, and un- 
employment is under consideration on the 
other side of the world,” writes Mr. F. 
W. Coburn, in the Boston Transcript, 
where he discusses a document on “So- 
cial Insurance” prepared by the Austra- 
lian Commonwealth statistician, Mr. J. 
H. Knibbs. 

Says Mr. Coburn: “What the Austra- 
lian Commonwealth is getting at is a plan 
of insurance of workmen and their fam- 
ilies against the evil effects of the contin- 
gencies that are inevitable or nearly in- 
evitable in ordinary existence. The Aus- 
tralian Commonwealth, considering the 
other schemes which have made many 
people regard it as a social Utopia, has 
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not yet gone very far toward providing 
complete social insurance. The antipodal 
nation has, as a matter of fact, only the 
invalid and old-age pension act of 1908 
of which when the social insurance re- 
port was written only the old-age pen- 
sion part was in operation. 

“Except for these old-age pensions, fi- 
nanced out of general taxation, the Aus- 
tralian government, like the government 
at Washington, but unlike the govern- 
ment at Berlin, does little or nothing to 
help the working man out when he or 
his family are in a tight place. 

“Unemployment insurance, a gov- 
ernmental proposal in the home coun- 
try since its introduction by Mr. Win- 
ston Churchill in 1909, is only a prospect 
in the Australian colonies. It is under 
careful examination, however. The sub- 
ject is the one to which Mr. Knibbs gave 
most attention during his study of Euro- 
pean conditions. ‘A perfect, practical so- 
lution of the problem of the insurance 
against unemployment,’ he says, ‘is up to 
the present, regarded as hopelessly diffi- 
cult by all who have seriously studied it.’ 
He emphasizes the virtual impossibility, 
from the actuarial point of view, of cal- 
culating the risks of weather, strikes, 


lockouts, and panics, and the difficulty, 


under any scheme yet proposed, of pre- 
venting shirks, idlers, and degenerates 
from taking advantage of a chance to 
loaf. “The most fundamental difficulty,’ 
he says, ‘in connection with insurance 
against unemployment, is that it proposes 
to alleviate a social and economic evil, 
rather than to proceed to its prevention. 
For, per se, unemployment is evidence of 
defective social organization, and should 
be corrected by improving the organiza- 
tion, rather than by alleviating its conse- 
quences.’ 

‘Social insurance,’ Mr. Knibbs urges, 
‘can hope to succeed only if a higher 
degree of total industrial efficiency can 
be secured thereby.’ ” 


Odd Forms of Insurance. 


Insurance is popular with the pro- 
moters of open-air festivals of various 
kinds, especially of aviation meets, say 
the insurance men. It is considered a 
safeguard against slim gate receipts in 
stormy weather, and the men who have 
control of the enterprises do not protest 
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against the high premiums charged. One 
aviation meet management offered to 
pay $20,000 for insurance of $100,000 
against rain. 

Of course, a few drops of water do not 
constitute rain in the insurance sense, 
and the risk is not quite so speculative 
as it appears at first. In order to col- 
lect on the policy, loss must be proved, 
just as in fire insurance. It is not a ques- 
tion of simply watching a shower lay the 
dust and then collecting the full amount 
of the insurance. The companies would 
be glad to take much rain business, if 
they could get it. They say the law of 
averages would make it profitable dealing 
for them. On the occasional policies they 
have either all loss or all gain. 

A new form of insurance has been de- 
vised in Genoa, to secure women against 
destitution in case they remain unmar- 
ried. Any girl of sixteen years or older, 
who fears that she may become an old 
maid, may take out a policy for such 
amount as she desires and by paying an 
annual premium the company undertakes 
to give her an annuity for the remainder 
of her life, if she remains unmarried at 
the age of forty. The amount of the an- 
nuity depends upon the amount of the 
policy, being more or less according to 
the premium paid. In case the insured 
person marries she is entitled to a settle- 
ment based upon the ordinary rates of 
interest upon the premiums she has paid. 

The Louisville Courier-Journal makes 
the interesting suggestion that some day 
corporations may be established to insure 
wills just as titles are now insured. 
There is certainly a wide field for such 
a business. The Courier-Journal points 
out that it would be worth a good deal 
to a rich man to have some assurance 
that his will would be executed as drawn, 
and that those to whom he wished to 
leave his property would not be defraud- 
ed by the breaking of the instrument, or 
put to enormous expense to defend it. 
As a flagrant example of the blunders 
sometimes made in drawing wills, the pa- 
per named cites the case of a Milwaukee 
woman whose intention was to bequeath 
$25,000 apiece to certain relatives. Ow- 
ing to the carelessness of her lawyer, 
who omitted the important three ciphers, 


they will realize but $25 each on their 
legacies. 
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“We must keep law and justice together in order to justify law.”—Hon. W. H. Taft. 


Animals — evidence — dog without col- 
lar — fine of owner. The loss of its col- 
lar without the owner’s knowledge, by 
a dog, while absent from home, is held 
in the Vermont case of State v. Kelley, 
84 Atl. 861, 42 L.R.A.(N.S.) 437, not 
to subject the owner to fine, under a 
statute imposing a fine for “keeping” a 
dog which does not wear a collar. 

This is apparently a case of first im- 
pression upon the point. 


Arbitrator — surveyor to scale logs — 
negligence — liability. A surveyor to 
whose judgment a timber owner and 
one who has contracted to cut it at a 
certain amount per thousand feet have 
submitted the scaling of the logs cut, 
which judgment is to be final and con- 
clusive between the parties, is held in 
the Maine case of Hutchins v. Merrill, 
84 Atl. 212, not liable in damages for 
the negligent performance of his duty. 

Personal liability of an arbitrator is 
the subject of the note appended to the 
report of this case in 42 L.R.A.(N.S.) 
277. 


Attorney — disbarment proceedings — 


right to fees. That no constitutional right 
of an attorney is infringed by a statute 
requiring him to prosecute disbarment 
proceedings by direction of the court 
without fees, is held in the Iowa case of 
Brown v. Warren County, 135 N. W. 
4, 137 N. W. 474. As disclosed by the 
note accompanying this decision in 42 
L.R.A.(N.S.) 527, the few cases which 
have considered the constitutionality of 
statutes requiring attorneys to render 


public services without compensation, 
with one exception, are opposed to the 
foregoing decision, and hold such stat- 
utes to be unconstitutional. 


Bond — causing withdrawal of surety — 
liability. A novel question was present- 
ed in McClure v. McClintock, 150 Ky. 
265, 150 S. W. 332, 849, 42 L.R.A. 

v.S.) 388, holding that one who makes 
false statements to a bonding company 
which result in its withdrawing from the 
bond of a bank cashier is liable for the 
damages caused thereby, which may be 
increased if he acted maliciously. 


Carriers — expulsion of trespasser from 
depot — care — liability. A railroad com- 
pany which compels a trespasser whom 
it knows to be intoxicated to such an 
extent that he cannot care for himself, 
to leave its depot building on an extreme- 
ly cold night, without thought as to 
where he will find shelter, is held in the 
Iowa case of Adams v. Chicago G. W. 
R. Co. 135 N. W. 21, to fail to exercise 
ordinary prudence, and will be liable for 
injury inflicted upon him by the cold. 

But no liability attaches to a railroad 
company for turning an _ intoxicated 
trespasser out of its station on an ex- 
tremely cold night, if its agent offered 
him shelter, which, with an understand- 
ing of the offer, he declined. 

The liability of a carrier for turning 
one other than a passenger out of the 
depot is discussed in the note accompany- 
ing the foregoing decision in 42 L.R.A. 
(N.S.) 373. 
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Commerce — in adulterated or misbranded 
foods — power of Congress — original 
packages — state regulation. Congress 
having, by the food and drugs act of 
June 30, 1906, made adulterated and 
misbranded articles contraband of inter- 
state commerce, is held entitled in Mc- 
Dermott v. Wisconsin, 228 U. S. —, 
57 L. ed. 431, 33 Sup. Ct. Rep. 431, in 
order to make the legislation effective, 
to authorize, as it did in § 10 of that act, 
seizures for confiscation and condemna- 
tion so long as the articles remained un- 
sold, whether in the original packages or 
not; and such means of enforcement 
may not be thwarted by state legislation, 
like Wis. Laws 1907, chap. 55/7, under 
which cans of a mixture of glucose and 
refiner’s syrup which have been removed 
from the boxes in which they were 
shipped in interstate commerce, and are 
held upon the shelves of the importers 
for sale, must bear only the labels re- 
quired by the state law, to the exclusion 
of those affixed conformably to the Fed- 
eral law. 


Constitutional law — vested nights — 
compensation for municipal injury to prop- 
erty. The right of abutting owners to 
compensation for consequential damages 
arising from an original street grading 
under municipal direction, given by 
Wash. Laws 1893, p. 189, and Laws 
1907, p. 316, which are the sole legis- 
lative authority for the municipal action, 
is held in Ettor v. Tacoma, 228 U. S. 
—, 57 L. ed. 428, 33 Sup. Ct. Rep. 428, 
to be a vested property right protected 
by U. S. Const., 14th Amend., from de- 
struction by a repeal of the compensatory 
provision after the damage is done. 


Contract — avoiding penalty — invalid- 
ity of contract. The precise question as 
to the rights and remedies of a party who 
has conveyed property to a corporation 
in consideration of an ultra vires execu- 
tory undertaking by the latter seems to 
have been considered for the first time in 
the North Carolina case of Herring v. 
Cumberland Lumber Co. 74 S. E. 1011, 
42 L.R.A.(N.S.) 64, holding that one 
who purchases timber at less than its 
value upon agreement to build a railroad 
to the property, under penalty of addi- 
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tional payment upon failure to build the 
road, cannot escape the penalty by rely- 
ing on the fact that his undertaking is 
prohibited by statute. 


County — claims — partial allowance. 
Where unliquidated claims against a 
county are duly presented to its board of 
county commissioners for allowance, and 
the claims are considered together and 
allowed at a lump sum less than the 
amount claimed, and a warrant is drawn 
for the amount so allowed, which war- 
rant is accepted by the claimant, such 
acceptance, it is held in the North Da- 
kota case of Paulson v. Ward County, 
137 N. W. 486, will be presumed to be 
in full payment of the claims presented. 
Claimant cannot accept the warrant and 
credit the amount thereof upon the total 
of the claims presented, and then sue for 
the balance rejected. He must repudiate 
the allowance and submit his claim as a* 
whole to the courts, or accept the war- 
rant in full payment. 

The cases dealing with the acceptance 
of a partial allowance of a claim by a 
public body as an accord and satisfac- 
tion are gathered in the note accompany- 
ing the foregoing case in 42 L.R.A. 
(N.S.) 111. 


Damages — nondelivery of telegram. 
That compensatory damages may be re- 
covered from a telegraph company for 
failure to deliver a message containing 
an offer to enter into a contract, where 
there is competent evidence establishing 
the proper measure of damages, is held 
in the Oklahoma case of Western U. 
Teleg. Co. v. Sights, 126 Pac. 234, anno- 
tated in 42 L.R.A.(N.S.) 419. 


Damages — for death — pecuniary bene- 
fit. That the recovery under the Federal 
employers’ liability act of April 22, 1908 
(35 Stat. at L. 65, chap. 149, U. S. 
Comp. Stat. Supp. 1911, p. 1322), for 
the death of a railway employee while 
engaged in interstate commerce, must be 
limited to compensating those relatives 
for whose benefit the administrator sues 
as are shown to have sustained some pe- 
cuniary loss; and a surviving child not 
dependent upon the decedent, and with 
no reasonable expectation of any pecu- 
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niary benefit from the continuation of the 
decedent’s life, can have no share in such 
recovery is held in Gulf, C. & S. F. R. 
Co. v. McGinnis, 228 U. S. —, 57 L. ed. 
426, 33 Sup. Ct. Rep. 426. 


Dead body — burial — ceremony. 
That one is not punishable for burying 
his child in a wood lot, rather than in a 
burying ground, is held in Seaton v. Com. 
149 Ky. 498, 149 S. W. 871, which fur- 
ther holds that a father cannot be pun- 
ished for using a pasteboard box with a 
rough board covering for the burial of 
his child, rather than a regularly made 
coffin; that a man is under no legal lia- 
bility for refusing to permit his relatives 
or those of his wife or other persons to 
be present at the burial of his child; that 
there is no legal duty to have a religious 
ceremony in connection with the burial 
of the dead. 

The few cases treating of improper 
burial or lack of proper funeral services 
as a criminal offense are collected in the 
note appended to the foregoing decision 
in 42 L.R.A.(N.S.) 211. 


Duress — night riders — threats — suf- 
ficiency. A case of first impression as 
to whether duress may be predicated 
upon fear of disorderly elements in the 
community is Com. v. Reffitt, 149 Ky. 
300, 148 S. W. 48, 42 L.R.A.(N.S.) 329, 
holding that a contract to pool tobacco 
may be found to have been executed un- 
der duress, so as to constitute a defense 
to a prosecution for selling pooled to- 
bacco contrary to a statute, from the 
facts that depredations had been com- 
mitted upon the persons and property of 
those who failed to pool by night riders, 
and that accused had been warned that 
it would be best for him to pool. 


Elevated railroad — fall of sparks — 
liability. An elevated railway company 
lawfully operating in a public street is 
held not liable in Carney v. Boston Elev. 
R. Co. 212 Mass. 179, 98 N. E. 605, for 
injury to a person in the street below 
by the fall of sparks from the train, 
which are the inevitable result of the 
careful operation of the road. 

The liability of an elevated railroad 
company for a personal injury to one on 
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the surface is treated in the note accom- 
panying the foregoing decision in 42 
L.R.A.(N.S.) 90. 


Fraud — statement of cost of building. 
An architect is held in the California 
case of Edward Barron Estate Co. v. 
Woodruff Co. 163 Cal. 561, 126 Pac. 351, 
to be guilty of fraud who, to secure the 
contract for preparing plans and super- 
vising the construction of a building, 
states positively that the cost of a struc- 
ture of the general character desired will 
not exceed a specified sum, when he 
knows that such is not the fact. 

An architect’s underestimate of the 
cost of a structure as a basis of a claim 
or a defense against him is the subject 
of the note appended to the foregoing 
decision in 42 L.R.A.(N.S.) 125. 


Incompetent person — mortgage by lunatic 
— enforceability. That a mortgage may 
be enforced against one who, at the time 
it was executed by himself and his wife, 
was in fact insane, but who had not been 
so adjudged, to take up a prior purchase- 
money mortgage on his property, by a 
mortgagee having no knowledge of the 
insanity, either actual or constructive, is 
held in the Vermont case of National 
Metal Edge Box Co. v. Vanderveer, 82 
Atl. 837, which is accompanied in 42 
L.R.A.(N.S.) 343, by a note on the right 
to enforce a mortgage given by an in- 
competent who had not been declared 
such. 


Insurance — accident — infection of eye 
— loss. The infection of an eye with 
gonococci by splashing water from a tub 
while washing clothes therein, to its de- 
struction, is held in Sullivan v. Modern 
Brotherhood, 167 Mich. 524, 133 N. W. 
486, Ann. Cas. 1913 A, 1116, within the 
operation of a policy providing indem- 
nity in case of the permanent loss of the 
sight of an eye by accident. 

The note which accompanies this de- 
cision in 42 L.R.A.(N.S.) 140, discusses 
the cases on liability under an accident 
policy for condition caused by an exter- 
nal infection without cut or abrasion. 


Insurance — accident — strain — ap- 
pendicitis. Appendicitis due to the irreg- 
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ular working of the muscles of the side 
because of their strain in bowling is held 
in the Iowa case of Lehman v. Great 
Western Acci. Asso. 133 N. W. 752, an- 
notated in 42 L.R.A.(N.S.) 562, not 
within a policy providing indemnity for 
loss of time resulting from disability due 
to external, violent, and accidental 
means. 


Insurance — assignment as collateral — 
consent — effect. The assignment of 
property and the insurance thereon as se- 
curity for a debt is held in the South Da- 
kota case of Smith v. Retail Merchants’ 
F. Ins. Co. 137 N. W. 47, to render the 
policy void under a provision in the pol- 
icy making it void if the interest of in- 
sured is other than unconditional owner- 
ship or if any change takes place in his 
interest, title, or possession ; and it is im- 
material that the insurer consents to as- 
signment of the property to the trustee 
for the creditor, if the consent is based 
upon ownership by the assignee, and not 
upon the fact that he is trustee for a 
creditor. 


The general principle as disclosed by 
the cases collected in the note accom- 
panying the foregoing decision in 42 
L.R.A.(N.S.) 173, seems to be that an 
insurer cannot take advantage of a vari- 
ance between assignment or transfer of 
insured property or policy thereon and 
the insurer’s consent thereto, where the 
assignment actually contemplated is not 
prohibited by the policy or by-laws of 
the insurer, and the rights of the insurer 
are not materially affected thereby. 


Insurance — employers’ liability — in- 
jury to contractor’s servant. Employers’ 
liability insurance is held in Employers’ 
Indemnity Co. v. Kelly Coal Co. 149 Ky. 
712, 149 S. W. 992, not to cover injury 
to employees of independent contractors 
performing labor for the insured, al- 
though the insured, to aid the contractor, 
advances the pay of employees, and the 
action for compensation is brought 
against him. 

The cases treating of what employees 
are covered by indemnity policies are col- 
lected in the note which accompanies this 
case in 41 L.R.A.(N.S.) 963. 
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Insurance — interest of parol lessee. The 
interest of one who has a parol lease of 
a building for the life of its owner at 
one half the rental value, and who has 
made improvements at his own expense, 
is held insurable in the Maine case of 
Getchell v. Mercantile & M. Mut. F. Ins. 
Co. 83 Atl. 801, which is accompanied 
in 42 L.R.A.(N.S.) 135, by a note on 
the insurable interest of a tenant in 
leased property. 


Insurance — name of administrator — 
heirs’ interest. That an insurance policy 
taken in the individual name of the ad- 
ministrator on property in his possession 
for payment of debts cannot by parol 
evidence be made to cover the interest of 
the estate and heirs at law, is held in the 
Rhode Island case of Stanley v. Fire- 
man’s Ins. Co. 84 Atl. 601, which is ac- 
companied in 42 L.R.A.(N.S.) 79, by a 
note discussing the cases as to what in- 
terests are covered by a particular desig- 
nation of the insured on property belong- 
ing to a decedent’s estate. 


Insurance — ostensible authority of agent 
to consent to change of location — ratifica- 


tion. The supreme court of Canada has 
held, in Kline Bros. v. Dominion F. Ins. 
Co. 47 Can. S. C. 252, that notwithstand- 
ing a person dealing with the agent of an 
insurance company with respect to a new 
risk is entitled to assume that he has the 
general powers of an insurance agent, 
and within the scope of his ostensible au- 
thority has power to bind the company to 
the extent of the risk accepted by the 
agent, even though as a matter of fact in 
accepting such risk the agent is exceeding 
his authority, yet where, after a risk has 
been accepted and the terms of the con- 
tract are embodied in a policy, the agent 
is applied to for permission to change the 
location of the goods insured, or any of 
the conditions of that policy, the appli- 
cant deals with that agent at his peril, 
and if in fact the agent has no authority 
the assent given by him is of no avail, 
even although the person obtaining the 
assent has no knowledge of the lack of 
authority. 

It is also held in the same case that a 
consent given by the company to a change 
of location after the loss had occurred, 
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but without knowledge thereof, did not 
operate retroactively to validate a consent 
given by its agent without authority. 


Insurance — recovery of money paid. 
Where the insured brings an action 
against an alleged wrongdoer for occa- 
sioning a loss partially covered by insur- 
ance, and the insurer is informed, from 
time to time, by the insured of the pros- 
pects of recovery and that a settlement 
is being discussed between the parties, 
and the insurer contributes nothing to the 
prosecution of the claim and takes no 
steps to protect his interests therein, and 
thereafter the insured, in good faith, set- 
tles the action for less than his loss in 
excess of the insurance, it is held in 
Shawnee F. Ins. Co. v. Gosgrove, 85 
Kan. 296, 116 Pac. 819, that the insurer 
cannot recover the insurance money paid 
in an action therefor against the insured. 

The cases involving the right of an in- 
surer, which has paid the loss, as against 
the insured who has recovered against 
or settled with third persons responsible 
for the loss, are presented in the note 
appended to the foregoing decision in 41 
L.R.A.(N.S.) 719. 


Monopoly — exclusive contract — duty 
to pay. That one cannot refuse to pay 
for goods purchased for resale because 
the contract under which they were fur- 
nished to him sought to establish a mo- 
nopoly by forbidding sale of rival goods 
and fixing the price at which they should 
be sold, is held in the Mississippi case 
of McCall Co. v. Hughes, 59 So. 794, 
which is accompanied in 42 L.R.A.(N.S.) 
63, by a note on the question as to agree- 
ments collateral to contracts forming il- 
legal combinations, and the enforcement 
thereof by members of such illegal com- 
binations. 


Mortgage — assignment of one note — 
priority. Where a person holding all of 
a series of notes secured by mortgage as- 
signs one of them, the assignee is held 
entitled, in the Oklahoma case of Law- 
son v. Warren, 126 Pac. 46, to be pre- 
ferred to the assignor and the receiver 
of the assignor in the distribution of the 
proceeds of the mortgaged property. 

The question of priority as between 
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holders of different notes secured by the 
same mortgage is discussed in the note 
accompanying the foregoing decision in 
42 L.R.A.(N.S.) 183. 


Parent and child — medical services to 
child — liability of stepfather. The liabil- 
ity of a stepfather for necessaries fur- 
nished a stepchild was considered in the 
Wisconsin case of Monk v. Hurlburt, 
138 N. W. 59, annotated in 42 L.R.A. 
(N.S.) 535, which holds that one is liable 
for medical and surgical services ren- 
dered to his stepson, who is a member 
of his family, where, although the boy’s 
father is living and under obligation to 
contribute a certain amount towards the 
boy’s support, and no direct request for 
the services is made by the stepfather, the 
latter’s action shows approval of the 
physician’s conduct in rendering the 
services. 


Privacy — misuse of photograph — dam- 
ages. That one who employs a photog- 
rapher to photograph the dead body of 
his malformed child may recover dam- 
ages in case the latter copyrights the pic- 
ture and attempts to use it for his own 
purposes, is held in Douglas v. Stokes, 
149 Ky. 506, 149 S. W. 849, annotated in 
42 L.R.A.(N.S.) 386. The earlier cases 
on the question, which may be found in 
notes in 50 L.R.A. 397, and 7 L.R.A. 
(N.S.) 362, hold that a photographer 
may be held liable to his patron for us- 
ing the latter’s likeness for his own per- 
sonal profit; and that this liability is 
often made to rest upon the contractual 
relation between the parties. 


Public money — purchasing homes — 
legislative power. That the legislature 
cannot use the public money, whether de- 
rived from taxation or from unclaimed 
deposits turned over by savings banks, 
to the securing of homes for wage earn- 
ers by purchasing the property and rent- 
ing it or selling it to them on instalments, 
is held in Opinion of the Justices, 211 
Mass. 624, 98 N. E. 611, which is ac- 
companied in 42 L.R.A.(N.S.) 221, by 
a note discussing the power of the state 
to engage in enterprises generally con- 
ducted by a private person or corpora- 
tion. 
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Railroad — crossing — duty of bicyclist. 
That a bicyclist must approach a railroad 
crossing with his machine under such 
complete control that he can stop within 
a reasonable time, if by so doing he may 
escape injury, is held in Avery v. New 
York, O. & W. R. Co. 205 N. Y. 502, 99 
N. E. 86, which is accompanied in 42 
L.R.A.(N.S.) 158, by the recent de- 
cisions on liability for injury to a bicy- 
clist at railroad crossings, the earlier 
cases having been collected in a note in 
47 L.R.A. 301. 


Robbery — horse stealing — interstate 
—venue. There seems to be little au- 
thority on the question of prosecution for 
larceny of one who receives or sells with- 
in the state property actually stolen with 
his connivance by another in another 
state. The decision in Tramwill v. Com. 
148 Ky. 624, 147 S. W. 36, annotated in 
42 L.R.A.(N.S.) 207, holds that one who 
induces another to steal a horse and takes 
it to another state, where he takes pos- 
session of and sells it, giving the other a 
portion of the proceeds, may be convict- 
ed of horse stealing in the state where 
the sale was made. 


Set-off — against exempt wages. Where 
a plaintiff brings an action for wages 
due from the defendant, and such wages 
are exempt to the plaintiff, it is held in 
Bradley v. Earle, 22 N. D. 139, 132 N. 
W. 600, that the defendant cannot coun- 
terclaim a debt due from the plaintiff to 
him, although the counterclaim comes 
within the letter of the statute. 

The question of set-off and counter- 
claim against an exempt claim is treated 
in the note accompanying the foregoing 
case in 42 L.R.A.(N.S.) 575. 


State — liability for negligence of officers 
— statutory provision. An unusual ques- 
tion was presented in Riddoch v. State, 
68 Wash. 329, 123 Pac. 450, annotated in 
42 L.R.A.(N.S.) 251, holding that stat- 
utory permission to anyone having a 
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claim against the state to begin an action 
therefor does not create a right of action 
against the state for injury through a de- 
fect in a state armory leased for exhi- 
bition purposes, where the injury was 
due either to the negligence of the state’s 
agent in supervising the construction of 
the building or in leasing it in an unsafe 
condition. 


Street railway — tickets good over con- 
necting lines — liability of road issuing. 
The responsibility assumed by a corpora- 
tion in issuing tickets good upon the line 
of another was considered in Mullen v. 
Chester Traction Co. 235 Pa. 516, 84 
Atl. 429, annotated in 42 L.R.A.(N.S.) 
76, holding that a street car company 
which issues tickets good over a connect- 
ing road which it does not control is 
liable to a purchaser of a ticket for in- 
jury to him while a passenger on the 
other line, through the negligence of its 
employees, although the ticket was ac- 
tually sold by a conductor of the com- 
pany causing the injury as agent for the 
company issuing it, and the latter re- 
ceived no benefit from the sale. 

There seems to be but one other re- 
ported case dealing with this exact ques- 
tion. 


Water — adverse possession of shore — 
title to bed. That an adverse holding of 
land on the shore of a river does not at- 
tach to itself the accretion as it forms on 
the river bottom, so as to take precedence 
of a grant by the state of the newly 
formed land, is held in Carson v. Turk, 
146 Ky. 733, 143 S. W. 393, 42 L.R.A. 
(N.S.) 384. 

The general statement in this decision 
that “to obtain a title to land by adverse 
possession, the person in possession must 
hold to a well-defined boundary. and he 
cannot move his boundary out year by 
year, and claim at the end of the statu- 
tory period all the land then within the 
boundary,” is out of harmony with the 
spirit of the few decisions upon the sub- 
ject, which will be found collected in a 
note in 58 L.R.A. 209. 
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Recent English and Canadian Decisions 


Conditional sale — machinery affixed to 
realty — failure to file agreement — rights 
of prior mortgagee. That the conditional 
vender of machinery which has been 
affixed to realty, who has failed to regis- 
ter his agreement as provided by the 
New Brunswick conditional sales act, 
which requires such an agreement to be 
registered in order to be good as against 
subsequent bona fide purchasers and 
mortgagees, is not entitled to reclaim it 
as against the prior mortgagee of the 
realty, notwithstanding a provision of the 
act that in case of the sale of a chattel 
by which it is agreed that no ownership 
shall be acquired by the purchaser until 
payment of the purchase money, “and if 
such goods or chattels are affixed to any 
realty, without the consent in writing of 
the owner of the goods or chattels, such 
goods or chattels shall not be or become 
part of the realty, but shall continue to 
be and remain personal property, and 
the right of the owner or owners thereof 
shall not be in any way altered or af- 
fected by such goods or chattels being so 
affixed to the realty,”—such provision 
being construed as applying only when 
the agreement has been duly filed and 
the subject of the sale has become a 
part of the realty,—is held in Harri- 
son v. Nepisiguit Lumber Co. 41 N. B. 
h 


Insurance — powers of corporation — 
business of life insurance. A so-called “in- 
vestment policy” by the terms of which 
the insurer is bound to pay a certain sum 
at the end of a fixed term in considera- 
tion of the payment of the stipulated 
premiums, and which provides that if 
the assured shall die before the date 
when the sum becomes payable, the 
premiums, or a percentage thereof, shall 
be returned, is held in Joseph v. Law In- 
tegrity Ins. Co. [1912] 2 Ch. 581, to be 
a policy of insurance on human life and 
therefore ultra vires the insurance com- 
pany, which, under its articles of asso- 
ciation, was not authorized to carry on 
the business of life insurance. 


* 7 y 
Insurance — provision for return of premi- 


um upon cancelation — effect of involuntary 
liquidation. That the cancelation referred 
to in the clause of an insurance policy 
providing for return of premium “for 
every thirty days of unexpired time if 
this policy be canceled” is a cancelation 
under the terms of the policy or agree- 
ment of the parties, and has no reference 
to a case where the performance of the 
contract is rendered impossible by the 
action of the state in putting the affairs 
of the company into the hands of a re- 
ceiver, although the receiver in giving 
notice to the policy holders that the com- 
pany has gone into liquidation has stated : 
“It is understood that the legal effect of 
this proceeding is to cancel all outstand- 
ing policies, etc.,”—was held by a divided 
court in China Mut. Ins. Co. v. Pickles, 
46 N. S. 7. 


Master and servant — master’s liability 
for negligence of servant while acting under 
unauthorized order of general manager. 
An inferior servant whose business it is 
to obey the orders of a superior servant 
commits an act of negligence toward a 
third person while carrying out an order 
which is wholly outside the scope of the 
superior servant’s authority to give. Is 
the common employer liable? To this 
question the English court of appeal in 
Irwin v. Waterloo Taxi-cab Co. [1912] 
3 K. B. 588, 107 L. T. N. S. 288, answers 
that he is, where the inferior is bound 
to obey the superior servant’s orders and 
has no knowledge that the order was one 
which the other had no right to give. 
In the case giving rise to this question, 
a driver employed by a taxicab company, 
by the order of their general manager, 
whose orders it was the duty of the 
driver to obey, drove him in a cab, which 
by an agreement with one of the custo- 
mers of the company was appropriated 
to his exclusive use, upon a personal er- 
rand. The general manager had no au- 
thority to use the cab for that purpose, 
but the driver had no reason to suppose 
that his order was an improper one. 
While driving the cab he negligently in- 
jured a third person, to whom his em- 
ployer was held liable. 











Insurance against Cholera. For the tri- 
fling sum of a quarter of a dollar the 
life of a young pig can be insured against 
cholera in Kansas. Even at this low 
rate the insurance companies are taking 
practically no risks. The state of Kan- 
sas is manufacturing a cholera serum on 
a large scale. This enables every farm- 
er to vaccinate his pigs and to immunize 
them against disease—Chicago Tribune. 


Tilts of Long Ago. “I recall a brief 
but spirited encounter of words,” said 
Mr. Tarkington, concluding his reminis- 
cences of lawyers of fifty years ago, “be- 
tween Judge James Morrison, the digni- 
fied Nestor of the Marion county (Ind.) 
bar, who enjoyed privileges granted to 
no other lawyer, even being allowed to 
smoke in the court room, and Simon 
Yandes. The latter was turning to take 
his seat after an earnest argument with 
Mr. Morrison, and said something in a 
low tone. Mr. Morrison belligerently 
faced Mr. Yandes and in an excited tone 
said: 

“‘What! What’s that you say? I 
don’t allow any man to call me a rascally 
old Scotchman!’ 

“Mr. Yandes, straightening up to his 
6 feet 2, resentfully exclaimed : 

“*T did not say you were a rascally 
old Scotchman. I said you are a raspy 
old Scotchman.’ 

“Very well, sir,’ responded Mr. Mor- 
rison, calming down. ‘I accept your 
apology, but please do not repeat it, 
sir.” 

“Judge Livingston Howland, who was 
judge of the Marion common pleas (suc- 
ceeding Solomon Blair, promoted to the 
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The folks gan laughen at his fantasye. 


—Chaucer 


superior court in 1870), and who suc- 
ceeded me as judge of the seventh cir- 
cuit after the election of 1872, was lis- 
tening to the argument of George K. 
Perrin, when he interrupted the attorney, 
saying: ‘Mr. Perrin, you have repeated 
that statement of the law now three 
times. If you have any other point to 
discuss I will hear it, but no more of 
that, if you please.’ 

“To which Mr. Perrin replied: ‘Why, 
if it pleases the court, I have repeated 
the Lord’s Prayer, I suppose, a thousand 
times, and the Lord has never rebuked 
me.’ 

“Ah, Yes,’ responded the judge, ‘God 
is said to be long suffering and kind and 
may have suffered your vain repetitions, 
but I am not God; no, not by a long 
sight.’ ” 


Caught at Last. A newly elected sher- 
iff was inducted into office in Florida on 
January 1, 1913, and appointed as his 
deputy a man who was unfamiliar with 
legal phrases. He handed to the deputy 
a writ of fieri facias, and asked him if 
he knew that man. The Deputy said: 
“Why, certainly I know him,” and the 
sheriff told the deputy to bring him in. 
The deputy left and was back in about 
an hour with a struggling, disordered, 
and almost disrobed Cuban, and he threw 
him on the floor and exclaimed: “There 
he is; he denies that is his name, but I 
have known him for years.” 


A Suicidal Act. Can a cow commit 
suicide? A farmer in Farnham, in Sur- 
rey, brought suit against Cody, the avia- 
tor, who renounced his American citizen- 
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ship in order to accept a position in the 
British military aviation corps, to find 
out about this. He asserted that Cap- 
tain Cody in one of his aviation flights 
came down on top of his good cow. The 
cow was killed, and the farmer demanded 
$100. 

Captain Cody asserted that the cow 
committed suicide. She rushed at his 
monoplane as he descended, and thereby 
lost her life. 

The judge did not quite see Captain 
Cody’s argument. He held that an aero- 
plane was a dangerous machine, and 
while the captain himself was not guilty 
of negligence, in the case of the unfor- 
tunate cow he must pay $90 damages for 
her lamented end. 


Constructively Present. Having a little 
fun with the justices of the supreme 
court at a recent dinner, Counselor Wil- 
son C. Tipple told a story of how some 
decisions are rendered. He related the 
case of a North Carolina justice who 
had just been elected to the bench. 

This justice, said Mr. Tipple, had the 
partition between the two front rooms 
of his home removed, and here he was 
to hold court. His first case was before 
him and the evidence was all in. The at- 
torney for the prosecution announced 
that he was ready to sum up and that it 
would take him about one hour. The 
attorney for the defense said that it 
would require an hour and fifteen min- 
utes for him to properly present his side 
of the case. 

“His Worship”—Mr. Tipple said they 
called a judge “Your Worship” down in 
that neck of the woods—scratched his 
head in thought for a moment, and then 
wrote a few lines on a slip of paper, 
which he carefully placed under a book 
on his desk. He then addressed the at- 
torneys: 

“You gentlemen can have this room 
to talk in as long as you like, and when 
you are all through you can look at this 
piece of paper under this book; there you 
will find my decision all written out. I’m 
going out in the fields and get in some 
hay.”—Brooklyn Eagle. 


Would Catch Murderer by Frown. In 
view of the fact that there were 249 


murders in New York city during 1909 
and 1910, for which only forty-nine per- 
sons were convicted, Sheriff Julius Har- 
burger was puzzled as well as amused 
by the receipt yesterday of the following 
letter from a justice of the peace in Ala- 
bama: 

Dear Sir :—I am informed that there 
is a man wanted in New York for mur- 
der committed two or three years ago, 
and there is $2,000 reward for same. 
Information is that he is a foreigner 
about feet or 5 feet, 6 inches, and wears 
a frown on his face. If this be true, 
please inform me on inclosed postal card. 


Wanted to See It. Several prominent 
attorneys were discussing the peculiar 
and rather humorous questions put to 
witnesses by young attorneys entering 
upon their legal work, and one of the 
number vouched for the authenticity of 
this incident : 

“T went up to the superior civil court 
one day to hear a young friend of mine 
try his first case. All his relatives and 
friends were there, and the novice wore 
a most serious expression as he started 
to question a witness. He did nicely un- 
til he asked the man: 

“Did you have a contract with the 
plaintiff ?” 

“*Ves,’ replied witness. 

“What kind of a contract was it?’ 

“*An oral one,’ replied the witness. 

“*Will you please produce it?’ 

“The witness stood still staring at 
the attorney, and then looked at the 
judge, inquiringly. There was a ripple 
of laughter throughout the court room, 
but still the young attorney did not ‘catch 
on,’ and, looking toward the judge, re- 
marked: 

““*Your Honor, I ask you to give the 
witness until 2 o’clock to produce that 
contract.’ 

“The court could not longer withhold, 
and joined in the laughter. Then the 
young lawyer saw his mistake, and with 
reddened face also had a good laugh.” 


License to Steal. “My first case,” said 
a well-known attorney to a San Fran- 
cisco Call reporter, “was the defense of 
a negro preacher in Missouri, who had 
been arrested for stealing wood from a 
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railroad company. A great deal of fuel 

had been lost from time to time, so when 
the culprit was arrested the company was 
so anxious to make an example of him 
that it employed special counsel and 
prosecuted the case vigorously. The evi- 
dence against the old man was convinc- 
ing. He had been sneaking around the 
wood pile and was arrested while carry- 
ing off a load. 

“I had subpcenzed about twenty well- 
known business men to testify to the pre- 
vious good character of the defendant. 
When the prosecution’s case was closed I 
put one on the stand and asked: 

“Do you know the defendant’s repu- 
tation for honesty and integrity” 

“ *Ves,.’ was the answer. 

“What is it—good or bad?’ 

“‘Bad. He will steal anything he can 
get his hands on.’ 

“A titter ran through the court room. 
It wasn’t the answer I had expected, but 
it'was too late, so I put on a bold front 
and called another. He testified as the 
other witnesses had, and the prosecuting 
attorney rubbed his hands with satisfac- 
tion. Before I got through with my 
witnesses I proved that my client was a 
notorious thief, who had never been 
known to neglect an opportunity to steal 
something, no matter how trifling it 
might be. Then I called a couple of phy- 
sicians, proved the existence of a mental 
disorder known as kleptomania, read 
some authorities to show that it was a 
good defense if proven, and submitted 
my case. The old preacher was ac- 
quitted and thereafter stole with impu- 
nity, for he considered his acquittal in 
the face of the facts equivalent to a li- 
cense to steal.” 


Why Lawyers Are Called Attorneys. 
In the time of our Saxon ancestors, the 
free men in every shire met twice a year, 
under the presidency of the shire-reeve, 
or sheriff, and this meeting was called 
the “sheriff’s torn.” By degrees, the 
freemen declined giving their personal 
attendance, and a freeman who did at- 
tend carried with him the proxies of such 
of his friends as could not appear. He 
who actually went to the sheriff’s torn 
was said, according to the old Saxon, to 


Quaint and Curious 
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go “at the torn,” and thence came the 
word “attorney,” which signified one that 
went to the torn for others, carrying 
with him a power to act or vote for those 
who employed him. The distinction be- 
tween attorney and solicitor arises from 
the latter practising in a court of equity, 
and the former only in a court of law. 


Giving Himself Away. William J 
Burns, congratulated on his success in 
capturing the Musica family of default- 
ers, said to a New York reporter: 

“It is alla matter of observation and 
analysis. To the good detective every 
slightest action speaks volumes. 

“I, for example, was once looking for 
a widower. But the man I had under 
surveillance stoutly declared himself to 
be a bachelor. One morning, however, I 
saw him pay a bill—and in doing so he 
turned his back to everybody in the room 
before taking out his pocketbook. 

* “Instantly I laid my hand on his shoul- 
er. 

“Come with me,’ I said. ‘You are 
no bachelor. You are a widower or a 
married man.’ ” 


Frontier Justice Vagaries. The frontier 
town depicted by Bernard Shaw in 
“Blanco Posnet” is as mad and unplaus- 
ible as one can well imagine, but it is 
matched in madness by the Biggar dis- 
trict in western Saskatchewan, where re- 
cently a hanging sentence for “piracy on 
the high seas” was changed to a sentence 
of $2 and costs. The Regina Leader 
gives the story. 

A man took his neighbor’s boat, rowed 
out in a small lake, and shot some wild 
ducks, then he returned to the landing 
place and moored the boat as before. 
The owner had him arrested, and the jus- 
tice of the peace, after long study of the 
Criminal Code, made the charge “piracy 
on the high seas.” ; 
_ This was satisfactory to everybody un- 
til it was disclosed that the punishment 
was hanging. The J. P. stood pat, and 
was about to pass sentence when the 
mounted police persuaded him to change 
the charge to theft and impose the pen- 
alty of $2 and costs. 











“Title Guaranty Law of North Carolina.” 
With introduction and notes. By Bruce Cra- 
ven of High Point and Trinity, N. C. (Ob- 
server Printing House, Charlotte, N.C.) $1.00 
postpaid. 

The Torrens law, enacted by the last gen- 
eral assembly of North Carolina, will become 
effective January 1, 1914. The closing chap- 
ter of Mr. Craven’s book presents the full 
text of the law. It is preceded by a synopsis 
of the act, and by questions and answers, de- 
signed to make its requirements plain to the 
layman. The constitutional problems involved 
and a brief history of the Torrens law in 
America are presented with appropriate cita- 
tions of authority. The original Torrens act 
and the subject of registration laws are dis- 
cussed in short chapters. 

The book contains an interesting study of 
the new legislation. 


“Summaries of Laws Relating to the Commit- 
ment and Care of the Insane in the United States.” 
Prepared by John Koren. (National Com- 
mittee for Mental Hygiene, 50 Union Square, 
New York.) $1.00 postpaid. 

The summaries cover the existing laws in 
each state, including the District of Colum- 
bia. They are based upon an examination of 
the present codes and statutes of the respec- 
tive states, ending with the first half of the 
year 1912. The extracts of the laws of the 
different states are separately classified under 
general headings, regardless of the order in 
which they may have been presented in the 
codes and statutes. 

“A movement such as that undertaken by 
the National Committee for Mental Hygiene 
for the betterment of the insane,” writes Dr. 
Thomas | W. Salmon, secretary of the com- 
mittee, “must have the co-operation of the 
legal profession in order to succeed; for the 
care and treatment of the insane, quite un- 
like the care and treatment of other classes of 


Books and 1a Recent t Articles 


the sick, depend chiefly upon legislation. In 
the different states the care of the insane 
differs so widely that we can find all kinds— 
from the crude custodial methods of one hun- 
dred years ago to the modern hospital meth- 
ods—in actual employment at the present time. 
The great differences in the kind of treat- 
ment afforded the insane depend chiefly upon 
the kind of laws which each state has enacted 
and is satisfied with.” 

“In the period in which much of the pres- 
ent legislation regarding the insane was en- 
acted, the insane were regarded as closely 
akin to the criminal classes, and custody, rath- 
er than treatment, was the object in mind. 
Newer conceptions of the nature of the mental 
diseases have changed this attitude, and new 
ideals in care and treatment have become 
widely accepted. These ideals have been only 
imperfectly reflected in legislation thus far, 
however; and for this reason there should 
be a concerted effort on the part of all of 
those interested, to obtain better laws, if 
standards of care of the insane are to be 
generally raised in the United States.” 


2d ed. $7.50. 
By Edwin Coun- 


Magee on “Banks and Banking.” 

“Constitutional Problems.” 
tryman. $2.50 

“The Organization and Management of Business 


Corporations.” By. Walter C. Clephane. 2d ed. 
Buckram, $5. 


Mh a “Corporation Forms and Precedents.” 
vol. 

“Jones & Addington's * — Annotated Stat- 
utes. * 6 vols. $7.50 per vol. 

“Accident and Employers’ Liability Insurance.” 
By Hubert B. Fuller. Buckram, $5 

“Massachusetts Digest.” Volume 9. Being a 
Supplement, covering Vols. 190-211 Massa- 
chusetts Reports. $10. 

“Public Utilities." By Oscar L. Pond. 1 vol. 
Buckram, $6. 


Recent Articles of Interest to Lawyers 


Aliens. 

“Japan, California, and the United States.” 
—The Outlook, May 3, 1913, p. 14 
Animals. 


“The Pigeon and the Law.” (Are pigeons 


domestic animals or animals fere nature?)— 


1 on Bench and Bar Review, 210. 
ppeal. 
“Oral Arguments before Supreme Court.”— 
1 Southern Bench and Bar Review, 219. 
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Attomeys. 

“Disbarment for Questioning the Loe 
of the Court.”—76 Central Law Journal, ; 

“The Legal Ethics Clinic of the New York 
County Lawyers Association.”—7 Illinois Law 
Review, 554. 

“Legal Ethics in England.”—46 National 
ey ee Reporter, 322 

“The Legal Profession in France.”—46 Na- 
tional Corporation Reporter, 434. 

Bills and Notes. 

“Some Necessary Amendments of the Ne- 
gotiable Instruments Law. II.”—26 Harvard 
Law Review, 588. 

Carriers. 

“Federal and State Co-operation on Rates.” 
—76 Central Law Journal, 317. 

Champerty. 

“Maintenance and Champerty.”—134 Law 
Times, 518. 

Commercial Law. 

“Notes on the History of Commerce and 
Commercial Law. I. Antiquity.”—61 Univer- 
sity of Pennsylvania Law Review, 431. 
Conflict of Laws. 

“Locus Regit Actum and Wills of Foreign- 
ers in France.”—29 Law Quarterly Review, 42. 

“Divorce.”—1 Southern Bench and Bar Re- 
view, 233. 

Conservation. 

“The Conservation of Water Powers.”—26 
Harvard Law Review, 601. 

Constitutional Law. 

“National Constitution—It Is Being Worn 
away by Political Erosion.”—45 Chicago Legal 
News, 287 

“Constitutional and Extra-Constitutional 
Restraints.”"—61 University of Pennsylvania 
Law Review, 441. ; 

“The Exercise of Judicial Functions by 
Government Departments.”—77 Justice of the 
Peace, 194 
Contempt. 

“Law of Contempt.”—1 Southern Bench and 
Bar Review, 199. 

Contracts. 

“The Rescission of Executory Contracts for 
Partial Failure in Performance.”—29 Law 
Quarterly Review, 61. 

Contribution. 

“Joint Tort Feasors and Contracts for In- 
demnity.”—77 Justice of the Peace, 181. 
Corporations. 

“Declaring Dividends for Future Stock- 
holders.”—13 Columbia Law Review, 401. 

“Holding Companies in Illinois Law.”—7 
Illinois Law Review, 529. 

“Interlocking Corporations."—19 Virginia 
Law es 1. 

Criminal Law. 

“Criminal Statistics for 1911.”—77 Justice 
of the Peace, 147. 

“The Psychology of Crime and Criminals 
and the Stigmata of Degeneration.”—19 Case 
and Comment, 820. 

“Retroactive Amnesia and Confessions of 
aes "19 Case and Comment, 


“Tustice Demanded for Thaw.” (Right to 
jury trial on question of sanity).—1 Southern 
Bench and Bar Review, 224. 


“Conditional Deliveries of Deeds of Land.” 
—26 Harvard Law Review, 565 
Dower. 

“Dower in an Equity of Redemption.”—49 
Canada Law Journal, 201. 

Easements. 

_“Extinguishment of Easements by Impossi- 
-_ of User.”—13 Columbia Law Review, 
Elections. 

_ “The Direct Primary and_the Direct Elec- 
tion of Senators.”"—The Outlook, May 3, 
1913, - 16. 

Equitable Conversion. 

“Equitable Conversion by Contract.”—13 
Columbia Law Review, 369. 
Eugenics. 

“Eugenics.’—The Fra, May 1913, p. 48. 
Evidence. 

“The Presumption of Divorce.”—7 Illinois 
Law Review, 540. 

“Warranty Collateral to a. Written Con- 
tract.”—77 Justice of the Peace, 171. 

“Proof of MHandwriting.”"—19 Case and 
Comment, 807. 

“The Preponderance of Evidence.”—19 
Case and Comment, 827. 

ecutors and Administrators. 

“When Will the English Courts Follow a 
— Grant of Probate or Administration?” 
—29 Law Quarterly Review, 38. 

Fiction. 

_“A Yankee Privateer.”—Scribner’s Maga- 
a, May 1913, p. 531. 


“Recent Cases Relating to Food.”—77 Jus- 
tice of the Peace, 182. 

Foreign Countries. 

“To South Peru and Arequipa.”—Scribner’s 
Magazine, May 1913, p. 587. 

“Skirting the Balkan Peninsula.”—Century 
Magazine, May 1913, p. 84. 

Government. 

“Three Magna Chartas.”—The Fra, May 
1913, p. 50. 

Handwriting. 

See Evidence. 
Highways. 

“Recent Highway Cases.”—77 Justice of the 
Peace, 145 
Husband and Wife. 

“Estates by Entirety.”—61 University of 
Pennsylvania Law Review, 476. 

Incompetent Persons. 

See Insanity. 
Indictment. 

“Reform of Criminal Procedure, with Ref- 
erence Particularly to the Indictment.”—61 
University of Pennsylvania Law Review, 458. 

“Indictments for Adultery and Incest Be- 
fore 1650.”—29 Law Quarterly Review, 57. 
Initiative, Referendum, and Recall. 

“The Recall of Judicial Decisions.”—45 
Chicago Legal News, 280, 286. 

Innkeepers. 

“Apparel Lost at Restaurants or Entertain- 
ments.”"—49 Canada Law Journal, 216, ° 
Insanity. 

“The Mental Status of Some Cranks.”—19 
Case and Comment, 832. 
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“Psycho-Medico Aspect of Insanity.”—1 
Southern Bench and Bar Review, 213. 

“The Mental Deficiency Bill.”—77 Justice of 
the Peace, 169. 

Intoxicating Liquors. 

“Memorials to Licensing Justices.”"—77 Jus- 
tice of the Peace, 158. 

Jurisprudence. 

“The Legal System of Quebec.”—33 Cana- 
dian Law Times, 280. 
ury. 

“Informing Prisoner of His Right to Trial 
by Jury.”—77 Justice of the Peace, 193. 
Labor Organizations. 

“Trade Unions under English and Ameri- 
can Law.”—49 Canada Law Journal, 241. 
Lateral Support. 

“The Law of Support for Land.”—49 Can- 
ada Law Journal, 264. 

Legal Aid. 

“Legal Aid for the Poor.’"—48 Law Jour- 
nal, 242. 

Life Tenants. 

“Bonus Dividend, Whether Capital or In- 
come.”—49 Canada Law Journal, 220. 
Marriage. 

“Evasion of the Marriage Laws.”—46 Na- 
tional Corporation Reporter, 321. 

“Marriage and False Pretenses."—17 Law 
Notes, 26. 

Master and Servant. 

“Sociology of the Workmen’s Compensation 
Act.”—17 Law Notes, 29. 

Mechanics’ Liens. 

“Mechanics’ Liens.”.—49 Canada Law Jour- 
nal, 260. 

Mines. 

“Extralateral Rights to Quartz Veins Grant- 
ed by the Act of Congress of May 10, 1872.” 
—1 California Law Review, 336. 

Municipal Corporations. : 

“The Home Rule Bill—Its Scope and Ef- 
fect.”"—4 Bench and Bar, 101. 

Nuisance. 

“Offensive Trades.”—77 Justice of the Peace, 
157. 

Perpetuities. 

“The Need of Remedial Legislation in the 
California Law of Trusts and Perpetuities.” 
—1l California Law Review, 305. 

Practice and Procedure. 

“Procedural Reform and the Bar.”—45 Chi- 

cago Legal News, 289. 
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Principal and Agent. 

“Frauds of Agents.”—34 Australian Law 
Times, 61. 

Psychology. 

See also Criminal Law; Evidence; Insanity; 
Witnesses. 

“The Value of Psychology to the Lawyer.” 
—19 Case and Comment, 795. 

“Psychology and the Law.”—19 Case and 
Comment, 817. 

“Application of Psychology to Law”—19 
Case and Comment, 835. 

“Form Blindness, or Psychology of Sight in 
Relation to Legal Procedure.”—19 Case and 
Comment, | 

“A Psycho-Legal Discovery.”—19 Case and 
Comment, 808. 

“Sufficient Motives in Human Behavior and 
a Corollary.”"—19 Case and Comment, 813. 
Sale. 

“Sales of Goods Statutes in New York.”— 
13 Columbia Law Review, 389. 

Statutes. 

“The King v. Royal Bank.” (Validity of 
provincial statute dealing with subject within 
jurisdiction of legislature, but which has, as 
one of its effects, a prejudicial operation upon 
a right of action existing outside the pro- 
vince.) —35 Canadian Law Times, 269. 

Tariff. 
“A Competitive 


Tariff."—The Outlook, 


April 19, 1913, p. 836. 
K.”—Century Magazine, May 


“Schedule 
1913, p. 111. 
Taxes. 

“The Super Tax.” (Collection of Income 
Tax.)—29 Law Quarterly Review, 465. 
Tradename. 

“Unfair Competition.”—46 National 
poration Reporter, 433. 

Uniform Legislation. 

“Progress of the Uniform Law Movement 
in the Philippine Islands."—76 Central Law 
Journal, 303. 

Wills. 

“Vested Remainder or Executory Devise.” 
—29 Law Quarterly Review, 33. 

Witnesses. 

“The Psychology of the Common-Law Re- 
quirement that Testimony Shall be Objective 
and Specific.”—19 Case and Comment, 837. 
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A Record of Bench and Bar 


A Prominent New Orleans Lawyer 


BY JUDGE S. R. DAVIS 


ONORABLE 

CharlesI. 
Denechaud was 
born January 3, 
1879, in New Or- 
leans, Louisiana. 
He graduated at 


Jesuit College, 
New Orleans, 


1898, and _ three 
years later from 
the Law Depart- 
ment of Tulane 
University. In 
1901 he was ad- 
mitted to practise 
in the state and 
Federal courts. 

From the very 
beginning of his 
professional career 
Mr. Denechaud has 
taken a prominent 
part in the legal, 
social, religious, 
and business life 
of the Crescent City. As an active mem- 
ber of the Progressive Union and other 
commercial bodies he has always been 
in the front rank in promoting the com- 
mercial progress of his native city. 

It is as a distinguished layman of the 
Catholic church that Mr. Denechaud’s in- 
fluence has been most important in New 
Orleans. With the powerful co-oper- 


HON. CHARLES I. DENECHAUD 


ation of the able 
and beloved Arch- 
bishop Blenck, 
Charles I. Dene- 
chaud has always 
stood firm against 
the obtrusion of 
indecency and vice, 
whether it be in the 
censorship of ob- 
jectionable moving 
pictures, the sup- 
pression of inde- 
cent literature, or 
the enforcement of 
the laws restricting 
the liquor traffic. 
His influence has 
been all the more 
potential because 
of his prominence 
in Catholic socie- 
ties. He was dis- 
trict deputy of the 
Knights of Colum- 
bus from 1904 to 
1907 and president of the Federation of 
Catholic Societies of Louisiana from 
1908 to 1912, the Louisiana Society hav- 
ing a membership of 14,000. In 1912 he 
was elected president of the American 
Federation of Catholic Societies, which 
secular statistical works, such as the 
World Almanac for 1913, accord a 
membership of over three million. Mr. 
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Denechaud himself says the present 
membership will approximate 3,200,000. 
The presidency of this society makes Mr. 
Denechaud ex officio the most prominent 
Catholic layman in the United States. 
Withal it may be said that he wears his 
honors gracefully and with dignity, and 
by reason of his naturally urbane and 
genial personality, combined with his 
great zeal and industry in the responsible 
trust confided to his care he has the love 
and esteem of his fellow Catholics to 
an unusual degree. It is pleasant to 
know also that Mr. Denechaud enjoys 
alike the esteem of his Protestant fellow 
citizens in New Orleans, who recognize 
his devotion to high ideals in the moral 
and religious life of the community. 

In the midst of these large religious 
activities, Mr. Denechaud finds time to 
devote to a large practice in the state 
and Federal courts. He has “made 
good” as a lawyer, and enjoys the re- 
spect and esteem of his fellow members 
of the New Orleans and state bar. He 
has been prominent in many leading cases 
in the state and Federal courts, but in 
one especially notable case he raised a 


point of law for the first time in the 
Federal court in New Orleans that re- 
sulted incidentally in adding to the im- 
portance of New Orleans as a port of 


immigration. Previous to the decision 
in this case, it had been the custom for 
three certain inspectors in the immigra- 
tion service to examine and admit or 
deport immigrants arriving at the port 
of New Orleans. These three immigrant 
inspectors were styled as a “Board of 
Inquiry,” receiving their appointment 
from one Peter H. Stretton, another im- 
migrant inspector, who styled himself 
“inspector in charge,” but whose cre- 
dentials referred to him simply as “im- 
migration inspector in the immigration 
service of this department.” On Febru- 
ary 15, 1909, two Syrians, Georges Shee- 
han and Abdalah Shaddy, arrived in 
New Orleans. These aliens were ex- 
amined by the three inspectors constitut- 
ing the so-called “Board of Special In- 
quiry,” and ordered deported. They em- 


ployed Mr. Denechaud, who applied to 
the circuit court of the United States for 
writs of habeas corpus. On the hearing 
Mr. Denechaud raised the point that the 
so-called Board of Special Inquiry was 
an illegal body without authority, and 
that only the Commissioner General of 
Immigration, with the approval of the 
Secretary of Commerce and Labor, had 
the authority to appoint such board of 
special inquiry. This point was sustained 
by Judge Foster of the Federal court, 
the writs of habeas corpus made abso- 
lute, and on appeal to the United States 
court of appeal Judge Foster was sus- 
tained. Since this decision was made 
a legally constituted board has been cre- 
ated for New Orleans, a site has been 
selected for a new immigration build- 
ing, which will be one of the finest in 
the country when completed, and the im- 
portance of New Orleans as a port of 
immigration largely enhanced. 

Charles I. Denechaud is still in the vig- 
of or the years of early manhood, with a 
large capacity for mental and physical 
work, with a natural inclination for per- 
sistent effort in his chosen fields of labor, 
and it needs no prophet to predict for him 
a successful future career. 


Death of Legal Author. 


Mr. William Albert Keener, one time 
Justice of the Supreme Court of the 
State of New York and recently head 
of the law firm of Keener, Lewis & 
Layng, died at his home, Central Park 
West and Eighty-first street, after an 
illness of seven weeks. 

Mr. Keener was appointed Story pro- 
fessor of law at Harvard and subse- 
quently Kent professor of law at the 
Columbia Law School. He was well- 
known as a writer on legal subjects. He 
was the author of a “Treatise on Quasi- 
Contracts” and the editor of “Cases on 
Contracts,” “Cases on Quasi-Contracts,” 
“Cases on Corporations” and “Cases on 
Equity Jurisdiction.” Mr. Keener was 
also known as a lecturer and authority 
on equity and the law of corporations. 
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Judges and Lawyers 


Hon. John E. Humphries 


By EDWARD VON TOBEL 


Jj OHN E. Humphries, now judge of 

the superior court of the state of 
Washington, for King county, has been 
in the active practice of the law for more 
than forty years, having been admitted 
to the bar in Rockville, Indiana, in 1872, 
where he at once en- 
tered upon the gen- 
eral practice of law 
and served as deputy 
prosecuting attorney 
for Parke county, 
Indiana, until 1878. 
In 1878 he resigned 
that office and lo- 
cated in Crawfords- | 
ville, in that state. 
While in Craw- 
fordsville he was in 
partnership with 
Honorable M. D. 
White, Judge A. D. 
Thomas, G. W. 
Paul, and W. W. 
Thornton, now a 
law writer of In- 
dianapolis. Judge 
Humphries, while 
in Crawfordsville, 
participated in the 
trial of nearly every 
important case in 
Montgomery county. After eleven years’ 
residence in Crawfordsville, he located in 
Seattle, Washington, where he has ever 
since resided, and engaged in the active 
practice of his profession up to the time 
of the commencement of his term as 
judge of the superior court. 

Judge Humphries belongs to the 
Humphries family of Virginia. His 
father, Francis McFarland Humphries, 
was a native of Augusta county, Vir- 
ginia, and belonged to the Scotch Pres- 
byterian Church. Francis McFarland 
Humphries, after attending college at 
Crawfordsville, studied law and entered 
upon the practice of that profession, lo- 
cating at Olney, Illinois, and, two years 


HON. JOHN E. HUMPHRIES 


after the birth of John E. Humphries, 
passed away, leaving his wife and boy 
without money or property. John E. 
Humphries inherited the inclination of 
his father for the practice of law, and 
from early boyhood shaped his course to 
realize that ambi- 
tion. By working 
on the farm, clerk- 
ing in stores, and 
other like work, he 
obtained the means 
to enable him to 
pursue his studies in 
the common schools 
and high schools of 
Olney, Illinois, and 
Rockville, Indiana, 
until he was able to 
teach school. He 
taught for some time 
in Indiana and stud- 
ied law during his 
spare time, and for 
a short period was 
a student of the In- 
diana State Univer- 
sity. He was then 
admitted to the bar 
of the state of In- 
diana, and has been 
engaged in the active 
practice of his profession ever since. 
Judge Humphries is an indefatigable 
student and worker, and early com- 
menced gathering a library. He now 
has one of the largest private law li- 
braries in the state of Washington and 
he has always kept up with the profes- 
sion. He is the author of many impor- 
tant laws now upon the statutes of the 
state of Washington. 

Judge Humphries was attorney in sev- 
eral noted murder cases in Indiana, nota- 
bly the cases of the State of Indiana v. 
John W. Coffey; James Dennis and 
Joseph W. Stout. A celebrated case 
in this state that he defended was that 
of Grover v. Zook. Zook, then mayor 
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of the city of Ballard, was sued for 
breach of promise, and pleaded as an 
affirmative defense that the woman was 
suffering from tuberculosis. A verdict 
of $10,000 was recovered by the plaintiff 
in the superior court, but Judge Humph- 
ries appealed the case to the supreme 
court, where it was reversed and ordered 
dismissed on the ground that it would 
be contrary to public policy for consump- 
tives to marry. 

In 1908, Mr. Humphries was a candi- 
date for judge of the supreme court, and 
it was believed for many days that he 
had been nominated. On the final count, 
however, he did not get the office. In 
1910 he was one of the leading candi- 
dates for United States Senator. He is 
one of the best trial lawyers in the Pacific 
Northwest, a good public speaker, and 
has taken an active interest in all public 
affairs. 

While Judge Humphries has been on 
the bench only a short time, it is uni- 
versally considered that he is making the 
same splendid success there that he has 
made in his profession, and his friends 
feel satisfied that higher honors await 
him. 


Death of Louisiana Judge. 


Judge W. N. Potts, prominent in the 
political and judicial world, died at Mon- 
roe, Louisiana, April 26, after an illness 
covering several months. 

Mr. Potts was seventy-two years of 
age. He was elected district judge twice, 
and was chairman of the Civil Code 
Commission, which revised the Code 
some years ago. He was a member of 
the law firm of Hudson, Potts, & Bern- 
stein, and followed the senior member 
of that firm to the grave after only a 
few months. 


Decease of California Jurist. 


Judge James M. Allen, one of the pio- 
neer jurists of California, died recently 
in San Francisco. 

Judge Allen occupied the Superior 


Bench in the early ’80s. Since 1884 he 
has been a prominent figure in both legal 
“and financial circles in this city. For 
the past twenty-five years he has been 
the attorney for the Bank of California. 


Case and Comment 


Texas’ Youngest District Judge. 


JH[ONORABLE Charles F. Spencer, 

judge of the sixteenth judicial dis- 
trict of Texas, comprising the counties 
of Montague, Denton, and Cook, was 
born at Burkesville, Kentucky, February 
14, 1882. 

At the time of his elevation to the 
bench, a year ago, he was but thirty years 
of age; and is reputed to be the young- 
est district judge in Texas. 

Judge Spencer was admitted to the 
bar at the age of twenty-two years, and 
two years thereafter was elected county 
attorney of Montague county, which 
position he held for two terms. After 
his term of office expired, he formed a 
partnership with W. S. Jameson, and the 
firm enjoyed a lucrative practice in all 
the courts. 

In the discharge of his duties as county 
attorney, and as a practitioner, Judge 
Spencer has shown that he has great skill 
and ability, and is resourceful and 
talented. 

As a man, Judge Spencer has wonder- 
ful charms, and is greatly liked by all 
who know him. His rulings from the 
bench show that he has a thorough grasp 
of the law, and indicate that his record 
will show him to be one of the great 
jurists of Texas. 
































Inconsistent: ‘Insurance people are 
queer.” 

“How so?” 

“First they convince you that you may 
die within a week to get you to apply for 
a policy; then they must convince them- 
selves that you'll live for years and years 
before they'll issue it.’—Boston Tran- 
script. 


Easy Money. Insurance man—“If you 
lose a hand, we pay you $1,000.” Pat— 
“T’ll spake to me brother Mike. He’s a 
contractor, an’ do be losin’ hands all the 
toime.”—Puck. 


Unappreciated Sympathy. A new-made 
widow went to a life insurance office to 
receive the amount of a policy on her 
husband’s life, which had, providentially, 
been made payable to her. The presi- 
dent thought it only proper to coridole 
with her on her bereavement. “I am 
truly sorry, madam, to hear of your 
loss.” —“That’s always the way with you 
men. You are always sorry when a 
poor woman gets a chance to make a 
little money.” 


Over Insurance. Willis—I see a fel- 
low in New York took out $250,000 in- 
surance on $200 worth of goods. 

Gillis—That’s nothing. I know a lot 
of fellows who carry $25,000 life insur- 
ance on a thirty-cent life—Puck. 


A Deduction. A fire insurance agent 
tells this one: 

“We have some funny experiences in 
our business. One day a small mer- 
chant of the hill section came to me and 
insured his stock of ready-made clothing 
for $3,500. He was going out with the 


A hearty laugh is more desirable for mental health than any exercise of the reasoning faculties. 


policy when I reminded him that he had 
forgotten to pay the premium. 

““How much is it? inquired my cus- 
tomer. 

“ ‘Oh, just a little matter of $24.’ 

“ ‘Well,’ said he, ‘suppose you just let 
the premium stand and deduct it when 
the store burns down.’ ”—Exchange. 


Full Information. The following reply 
to a life insurance circular, requesting 
information as to the health and habits 
of an applicant, was received at a promi- 
nent life insurance office in Hartford: 

1. How long have you known ? 

Since two years after I was born. 

2. What are his general habits? 

In winter, red flannel shirts and blue 
beaver; in summer, a straw hat canted 
to one side, and nankeen trousers very 
loose in the legs. 

3. What is his profession? 

Congregationalist. 

4. Has he ever had fever and ague? 

Had a fever last summer, when the 
thermometer was at ninety; hut it was 
no great shakes. 

5. Has he ever had the heart disease? 

Yes; but was cured of it by Rev. Dr. 
Hawks years ago. 

6. What state was he in when you saw 
him last? 

The state of Michigan. 

7. Has his application ever been re- 
jected? 

Yes, once, promptly, by a lady. 

8. What age do you consider him? 

Old enough to know more than he 
does. 

9. Does he smoke or chew? 

He smokes when he chooses. 

10. Has he children? 

Yes; two nephews. 
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Wouldn’t Take the Risk. A certain 
Dutchman, owner of a small house, had 
effected an insurance on it of $800, al- 
though it had been built for much less. 
The house burned down, and the Dutch- 
man then claimed the full amount for 
which it had been insured; but the offi- 
cers of the company refused to pay more 
than its actual value,—about $600. He 
expressed his dissatisfaction in power- 
ful broken English, interlarding his re- 
marks with some choice Teutonic oaths. 

“If you wish it,” said the cashier of 
the insurance company, “we will build 
you a house larger and better than the 
one burned down, as we are positive it 
can be done for even less than $600.” 

To this proposition the Dutchman ob- 
jected, and at last was compelled to take 
the $600. Some weeks after he had re- 
ceived the money he was called upon by 
the same agent, who wanted him to take 
out a policy of life insurance on himself 
or on his wife. 

“If you insure your wife’s life for 
$2,000,” the agent said, “and she should 
die, you would have the sum to solace 
your heart.” 

“Dat be tam!” exclaimed the Dutch- 
man. “You ’surance fellows ish all 
tiefs! If I insure my vife, and my vife 
dies, and if I goes to de office to get my 
two tousand tollars, do I get all de 
money? No, not quite. You vill say to 
me, ‘She vasn’t vorth two tousand tollars ; 
she vas vorth bout six hundred. If you 
don’t like de six hundred tollars ve will 
gif you a bigger and better vife!’” 


Fire Insurance. At a social party, 
where humorous definitions formed one 
of the games of the evening, the ques- 
tion was put: “What is religion?” “Re- 
ligion,” replied one of the party, who was 
less renowned for piety than anything 
else, “religion is an insurance against 
fire in the next world, for which honesty 
is the best policy.” 


Identified the Woman. 


A small boy, 
with a rather lost and lonesome appear- 
ance, walked into the county clerk’s office 


at the courthouse. He gazed about for 
a time and finally approached Deputy 
Henry Smiley. 

“Please, sir,” the lad said timidly, 
“have you seen anything of a lady around 
here?” 

“Why, yes, sonny,’ 
“T’ve seen several.” 

“Well, have you seen any without a 
little boy ?” the lad asked anxiously. 

“Yes,” replied Smiley. 

“Well,” said the little chap as a re- 
lieved look crossed his face, “I’m the lit- 
tle boy. Where’s the lady ?”—Chicago 
Record Herald. 


, 


answered Smiley. 


No Comparison. In some cases coun- 
sel receive answers to questions that they 
had no business to put, which, if not | 
quite to their liking, are what they justly 
deserve. The following story of George 
Clarke, a celebrated negro minstrel, is a 
case in point. On one occasion, when 
being examined as a witness, he was 
severely interrogated by a lawyer. 

“You are in the minstrel business, I 
believe?” inquired the lawyer. 

“Yes, sir,” was the reply. 

“Ts not that rather a low calling?” 

“T don’t know but what it is sir,” re- 
plied the minstrel, “but it is so much 
better than my father’s that I am rather 
proud of it.” 

“What was your father’s calling?” he 
inquired. 

“He was a lawyer,” replied Clarke, in 
a tone that sent the whole court into a 
roar of laughter as the discomfited lawyer 
sat down. 


A Poser. Some time ago a gentleman 
ninety years of age called at an insurance 
office with the intention of taking out a 
policy on his life. After ascertaining the 
man’s age, the clerk remarked: 

“But, my dear man, we can’t insure 
you at your age.” The elderly applicant 
thought a moment, then put this question 
to the clerk: 

“Don’t more people die before the age 
of ninety than after?” 








